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Freedom of Services in the field of Insurance
as treated by the OECD and Common Market

by

Prof. M. Grossmann *

1. Concept of freedom of services

At first sight it might seem an easy matter to define the freedom of
services which exists, or which it is hoped to create; in the field of
insurance or insurance supervisory law. Indeed, it would seem that freedonm
of services always exists when an insurance carrier constituted and established
in accordance with the relevant national or supra-national insurance supervisory
legislation and with company law, can offer its services - the insurance
coverage of certain perils - freely and without official restriction to any
member of the public in its own country and in other countries and when this
public is for its part free to avail itself of these services to the extent
that it wishes.

- We shall see, however, that freedom of services, as currently contemplated
by the relevant international organisations, presents a rather more complicated
picture and evidently can only be achieved with numerous reservations and
conditions.

2. Treedom of services in the QORCD

2.1, The Organisation for Economic Co-operation and Development (OECD),
which is gituated in Paris and whose membership comprises all the Western
Furcopean countries ss well as the U,S.A., Canada and Japan, has to a certain
extent prescribed freedom of services for insurance several yeals ago.
Article 1 of the Code of Liberalisation of Current Invisibles Cperations,
issue of December, 1964, requires the OECD member countries to remove all
restrictions on current invisible operations and associated transfers between
these member countries. The transaction of insurance business and the
corresponding transfers fall in the category of '"current invisible operations''.
Indeed, Article 2 of the Code of Liberalisation states that such provisions
apply to all current invisible operations which are listed in Annex A to the
Code. ' :

2. Ttems D 2 - 4 of Annex A carry the headings

~ Insurance relating to goods in international trade
- [dfe assurance
-~ All other insurance

At the same time it is stated that insurance transactions between insurance
propogers and insurers resldent in different OECD member countries, in other
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words the conclusion of insurance contracts across the frontiers of member
countries, are only admissible within the limits laid down in Part I to
Annex A.

2.3. Consequently the detailed rulings for freedom of services are contained
in Part I to Annex A, and are as follows:

Item D 2: 1In insurance relating to goods in international trade, the
conclusion of insurance contracts between parties in different
member countries shall be automatically free.

ITtem D 4: In all other insurance branches, excluding Life assurance, the
conclusion of an insurance contract with an insurer resident in
another member country of the OECD is free, provided that it is not
possible to cover the risk in question in the member country in
which it exdsts. The associated formalities are to be reduced
to a minimum.

2.4, This then has been the situation as regards freedom of services in
the OECD until quite recently. Now, however, after protracted and painstaking
preliminaries, the OZCD has succeeded in extending the freedom of services in
insurance to a significant degree (Resolution of the Council on the 27th July,
1966, OECD Document C (66) 81 Final). However, it must at the same time be
mentioned that, for the time being at least, many member countries will in
some cases decline to apply this latest resolution, by the depositing so-called
reserves.. As a result of the said decision, two items of Part I to Annex A
now ossume a new significance:

Item D 3: Life assurance:

~ If the beneficiary under a Life assurance contract resides in
a member country other than the country of residence of the
proposer, and

- in all other cases (for example, when a proposer prefers of
his own free will to seek cover with a foreign insurer), with
the exception of Group assurance,

then the conclusion of a Life assurance contract between the proposer and the
insurer resident in two different member countries shall be free. However,

the member countries retain the right to regulate the canvassing and acquisition
operations of the foreign Life assurer or of independent intermediaries.

Ttem D L: A1l other insurances (except insurance relating to goods in
international trade, which has already been declared free):
If the dinsured risks do not concern

- any persons resident in the same country as the proposer or

- any property, or responsibilities in respect of such property,
situated, registered or incurred in the country of residence
of the proposer, and
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- in all other cases, with the exception of Group insurance,
the conclusion of an insurance contract between the proposer
and the insurer, resident in different OECD member countries,
shall be free. Here too, however, the member countries
reserve the right to regulate the canvassing and acquisition
activities of the foreign insurer himself or of independent
internmediaries. ‘

The stage which has now been reached in the OECD with regard
to freedom of services in insurance is therefore quite advanced, at
least theoretically. However, two factors sharply reduce the practical
importance of these provisions. One factor is that of the numerous reserves
of the member countries and the other is that many countries contemplate
a ban on any form of active canvassing by foreign insurers and independent
brokers not officially admitted into the country in gquestion.

3. Fundamentals of the freedom of services planned in the.
Turopean FKconomic Community

3.,1. The provisions of the Treaty of Rome

Let us first consider the provisions of the Treaty of Rome of
the 25th March 1957 with regard to freedom of service generally.

The second part of the Treaty concerns the "Principles of the
Community', and section III of this governs the aspects particularly
important for insurance, namely liberalization and the free supply of
services and movement of capital. Chapter I, dealing with the free
movement of workers, has no bearing in the present context and Chapter 2,
on freedom of establishment, will be deferred for later, more cursory
discussion; Chapter 3 "Services', is the one of immediate interest to us.

In this chapter, Article 59 is of fundawmental importance,
providing as it does that during the transitional period the restrictions
on the free supply of services within the Community are progressively
to be abolished for nationals of member states which are domiciled in
some other state of the Community than that of the recipient of the
service.

The Treaty of Rome does not contain an actual definition of
“Services™, in that Article 60, para 2. merely states that services within
the meaning of the treaty are Vservices provided normally against payment
inasmuch as they are not subject to the provisions affecting the free
movement of goods and capital, and the freedom of persons'',

The specification of services contained in para.2, namely
Bactivities in industry, commerce, trade, and the liberal professions',
leads to the assumption that insurance falls under the heading of commercial
activities. ‘

It is,; moreover, reasonable to assume that the concept of
"invigible transactions" established by the OECD in its "Code de la Liberation®
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of 12th December, 1961 will be adopted by the EEC; this is all the more
likely in that under Article 106 of the Treaty of Rome and with regard
to the transfer of payments, reference is made to an appendix containing
a list of invisible transactions which tallies with the approach of the
0&CD, Twoe of the items contained in this appendix are

- Transactions and transfers of direct insurance bhusiness

- Transac¢tions and transfers in connection with reinsurance and
retrocession treaties and agreeménts.

Thus the EEC interpretation of 'services" is economic activities which

are outgide the sphere of production of goods or of trade, and which also
do not come under the heading of movement of capital and persoms. It is
also important to note the indication giveén that any operations in the
ficld of invisible transactions which involve a business establishment in
another member country, or are dependent upon such an establishment, fall
under the heading "Freedom of establishment’ and not under "Freedom of
services"'. It is also significant that the best commentary * on the Treaty
of Rome considers that binding provision has been made for the removal of
restrictions, so that at the end of the transition period the member states
would have to proceed autonomously if the necessary EEC council decisions
could not be taken in good time.  However there is some doubt today, after
the great EEC crisis of 1965, whether the member states would be prepared
to recognise such an interpretation of their obligations.,

The substance of Article 59 appears at first to contain a clear
indication of the purpose underlying the attempt to establish freedom of
services. It represents an endeavour to remove any restriction on the
free supply of services -~ with the aim of liberalization in this sector.

The provigions refer to services which the resident of a member staté wishes
to provide to a resident of another member state, This therefore relates
to the provision of services across national frontiers, not to domestic
services. The restrictions in question are to be removed in stages during
the so-called treamsitional period of the Treaty of Rome (1958-1969).

In practice, however, the implications of fArticle 59 are much less
far-reaching when Article 60 is considered. Paragraph 3 of Article 60
states that the provision of services in another member state is Vsubject
to the requirements prescribed by that state for its own residents®. In
a general way, therefore, the postulate of freedom of services applies merely
to the removal of the reguirements normally applicable to forelgn
organisationssy it would thus be more correct to speak of the removal of
discriminations against foreigners than of absolute freedom of services.

This limiting of the basic concept is very important, especially in the
field of insurance, because almost all member states of the EEC impose
appreciable commercial restrictions upon the activities of their own domestic
insurers or subject them to careful control and supervision (insurance

*  Yohlfarth-Tverling-Glassner-Sprung "Die Furopaische Wirtschaftsgemeinschaft
Kommentar', Berlin and Frankfurt 1960, page 194
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supervisory legislation); even according to the authoritative comuentary
on the Treaty of Rome, the domestic regulations remain unaffected by
this Treaty™).

Article 60, para. 3, further gpecifies that the party providing
the services can operate only temporarily in another member gtote, namely
in the states in which the service ig suppled or the recipient of the
gservice resides. It is therefore laid down that with the introduction of
freedom of services a foreign service enterprise can reside temporarily
in the country of the receiver of the service in order to facilitate its
provision. However, gince it is also laid dowvm that this is without
prejudice to the provisions regording freedom of establighment, it is
made quite clear that freedom of services caunnot be used to evade the
reguirements regarding frecdom of egtablishment. We shall see that these
provigiong have a considerable buaring upon the practical application of
freedom of services in insurance.

3.2s The reoulrements of the General Programme

It is planned to achieve frecdom of gervices in a gencral way,
and therefore algo for insurance, by a gradval and somevhat involved
procedure. Arbticle 63, paras 1 cnd 2, of the Trenty of Rome provides
that before the ond of the first phase (3lst December, 1961) the EEC
Council musgt draw up a unanimously agreed Genesral Progromme for removal
of restrictions., This programme musgt be hased on propogals of the Comnittee
and prepared in congultation with the Fconomics and Social Committee and
the Parliament, The programme must set out the general reguirements and
the time-table for gtage-by-stege implementation,

The relevant (enerol Programme was ratified by the FEC Council on
the 25th October, 19613 as regards insurance it is stipulated that
freedom of services in non-Iife business must be introduced by the 31lst
December, 1967 and in Iife business by the 3lst December, 1969,

It ghould be noted, however, thot in direct insurance the introduction
of freedom of gervices is dependent upon a number of pre-conditions,
particularly ‘

~ the introduction of freedom of egtablishment

-~  harmonization of the texts of the special laws of insurance
contract, inasmuch as divergent rulings on the legal
relationship betbween insurer and insured within the Common
Market could operate to the detriment of the ingured, or
of the injured third perty, and

- gimplification of the formalities with regard to mutual
recognition and enforcement of court decisions in transactions
betieen the member states of the Community (the so-called
WExequaturit),

¥* Vohlfarth-Everling-Glaesner-Sprung loc.cit, page 193
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It will be shown that the fulfilment of these pre-conditions is a
severe obstacle to the achievement of freedom of services in ingurance
and that extremely important problems gtill remain to be solved.
Morcover the insurcrs of IEC countries have regarded it as very regrettable
that the pre-~conditions do not require some harmonization with regard to
the taxibility of »nromiuvms. Indeed it ig difficult to see how the insurers
of the various lands can become more widely competbitive wnder o system
of freedom of gervices without there heing some injusgtice if the extromely
differential taxation of premium nayments from country to country continues
ag it exists to-day. TFor exwmplo, the premium tax on Fire policies in the
Tederal Repuollo of Germany is 5%, uhor eas in France it is 309,

305¢

3435620

The probable tenor of future guiding principles for frecedom

of servicesg '

The legal and practical implications of freedom of gervices in
the EEC will naturally depend on the guiding principles which
gt1ll have to be decreed. As regards thisg instrument of the
activities, it should first be explained that according to
Article 189 of the Treaty of Rome the Council and the Committee
of the EEC may issue gulding principles in addition to rulings
and decigiong, Tor the member states, these guiding principles
are binding ag regards the aim to be achieved, but the member
states remain free co declde the form and meang by which they
will achieve the egtablished aim.

Unfortunately it is not possible to give o coneretc indication
ag bto how frecdom of gervices will be trented in the forthcoming
guiding principles, becauge these principles do not at present
exist, vven in draft form, One thing is certain, hovever, and
that isg that the insurance asgociutiong of the EBC countries gome
time ago began a guite inbensive study, within the appropriate
working group of the "Comite HEuropeen des Assurances (CEA)", of the
problem of freedom of gervices in non~Life branches. In Life
agsurance thig has barely been discussed however, CGeneral Ianagement
Wumber 3 of the ERC hos also put this maticr in hand., As document-
abtion on the discussions and deliberations ig meagre, one is forced
here to build up a picture of the current gitustion and of opinions
expressed from various quarters by reference to igolated and
necessarily imprecise information and rumourg.

As regords the substance of the ERC concept of freedom of services,

there would scom to be two extreme and mmtually exclusive propositions.

a. One the one hand it would apvear that competent bodies of the

BEC administration advocate the view, based on the wording of the
Treaty of Rome, that the provisiong of this Treaty as regards
introducing freecdom of scrvices are valid for the insurance industry
without any material reservations., According to the Treaty of Rome,
any restrictions on the free supply of services nre to be
progregsively abolished, with the aim of eventually achieving complete
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equality of twentment for all residents of the EEC menber statos.
In no case ig it intended to make any apprcéciable differences
between the individual sectors of the economy, On the other hand,
the EEC authorities do admit that ingurnance presents o rather
gpecial pituntion inasmuch as the mewbor sbotes do not permit
unlimited frecdom of insursnce operationg for their own domestic
organizationg. Ingucance ig in fact subject to some form of
licencing or admission requirements and to gtate supervision on

o legal and financial plance, In the circumsgtances thercfore,
freedom of services in ingurence does Not necess rily mean
unrestricted freedom, but perhaps refers rother to o very extensive
co~ordination of the individual netional rulings governing insurance
operations,

A pointer to the eventual standpoint of the EIC on this problem

may be a resolution taken by the IuC Council of Minigters at the
time of pagsing the General Programme for implementation of freedom
of services (See para. 3.2.) This resolution is worded to the effect
that in ingurance frecdom of scrvices must he reconciled with the
interests of the insurcd and of the injured third party. However,
the question is gtill completely open as to whether the Council of
Mnigters wishes to indicate that, in the inlerests of the insured
and of the public, freedom of gervices sghould be interpreted as
widely or, convergely, ag narrowly os possible,

In any event, this would geem to indicate that the EEC Aministration
itself does not yet have any clear conception ag to the direction

to be taken in the matter of freedom of services.

It should only be added that this resolution of the (Council of
Minigters of the WREC  contains o resgervation in favour of
Luzembourg, In elaborating the guiding principies which are to

-be produced, the HREC. Coumittee is ingtructed to give consideration
to the gpecial situation obtaining in thot country (meaning, in
fact, the compactness of the market and the close proximity of the
foreign insurers in adjoining countrics), Congequently, one ghould
not anticinate the integral appliccotion of the forthcoming ELC
rulings on freedom of gervices when applied to Luxemboursg,

be AL the other end of the gcale, the opinion hag also beun expressed
in ERC insuronce cilreles that there will no longer be any room and
certainly no longer any need, for o gpecific provisgion for freedom
of services in ingurance if freedom of egteblighment for ingurance
concerns ig eventually introduced, 4is ve sholl see later (cf.
Section 3.7.), the FEEC intends to allovw an insurance concern
regident in o wmember country the right of admission, i.e. the right
to establish agencies ond broneh offices, in another EEC member
country, provided that the conditions laid down by the ELC nre
fulfilled., (These conditions include the production of evidence

of o margin of golvency. )

In view of the foet that extensive freedom of egivablishment ig
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envigaged for ingurers by the removal of regulations discriminating
agningt forelgn insgurnncc concerns of tho ERC, the supporters of
the propogition which wag firgt mentioned and which esgentinlly
rejected freedom of gervices, have made the following observationgs

- If an insurer wishes to conclude insuronce conbracts in some
other country than that of his domicile, he will need a
permanent orgrnization to handle these contracts and , in
particular, to advise the policyholder ond to settle the
relevant dncur nce claimg,  This penng that hoe mugt become
epteblighed i thut country, bearids in mind the provisions

- regording freedonm of egtablishment,

- In view of the substontial differences of o legal, economic
and financial natuvre which will persist even in the insurance
markets of the ERC, an insurer can ounly operate in o given
inpurance market with success and to the sctisfoction of hig
cugtomers if he pogscesses an establishment enabling him %o
ncquire the necesgary information and special merket knowledge.

- In the interests of the policyholder and of the injured third
party, it wust be required thot compensation claims for
insurance losues should in every case enjoy the protection of
the nntional law and be gubject to the supervision of the
nationol govermuent. The country connot permit that, by
taliing oub insurcnce abroad, policyholders become exposed
to risks which they theugelves are unable to appreciate upon
conclugion of <the conbract,.

T'rom these observations it is concluded that purely temporary
insurance activities in another country are out of the gquestion,
Therefore, it is felt that no gpecific frevdowm of services, in
addition to frecdom of egtnblighment, can or should he implemented,
ot least not until the insurance supervisory legislation and a
large number of other legal foctors have been largely co~ordincted
within the EEC,

Certainly nobody would wish to asgert that these arguments are
unfounded, from the standpoint of the ingurance industry. On

the other hond, it must be said that the views Jjust expressed

are chiefly based on national congiderstions ond tend away from
the idea of o supranational insurance market, In fact, the
tendency is to rogoard the policyholder in a paternal way ag o
person in need of protection, someone who must be probtected in
his owvn interests from hasty ond unwige decigions. An additional
argument for this way of thinking is the recognized fact that it
ig difficult for the man in the street to obtain o clear plcture

4

of thie market facilities and conditions,

ce The discugsion which is wnder way in various cireles inside and
outside the HEC ranges betveen these two above-mentioned extremos,
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Although this discussion is really ounly just developing and so
far has only reached the initinl stege of being tabled for
preliminary discussion (Conference of the Fix Supervisory
Officeg of the TEC, Common IMarket Vorking Group of the (A, and
Special Worlmdng Group of the welevant General Management IIT of
the FEC), appearances ore that the majority of the persons
involved in these deliberations will probably be inclined towards
a solution alonmg the following lines (ot the same time 1t canmot
be over~ecmphagsized that the following is merely on atbtempted
gynthegig of the situntion given with every rescrvetion in view
of the lack of originel documents and the fact that at prosent
the situation ig still completely fluid)s

co 1) Tt must first be stabed that, according to the EBC doctrine
itgelf (prearble to the General Progremme of frecdom of servicus),
a gervice may be given by the supplier of the roceiver of the
service making a physical change of lils customery location, or
also without the need of a change in location. Consegquently,
gervices betwecn nationals of different FEC member countries

way trke threc forms:

~ The gupplier of the service may manke o physical nove towards
the receiver of the service.

~ The recelver of the service may moke a physical move towards
the gupplier.

- Heither the supplier nor the receiver may moke any physical
change of loention of their cugtomary operations.

Ce 2) There gecenms to be an increnging tendency to permit the porty
inguring to meke the physical move towards conclusion of an
ingurance contrect with an insurer regident in another EREC member
country, However, thig freedom would only be allowed to the
inguring party if

~ his decision ig reoched without the intermediary of an agent
or broker, and if :
= the rigks involved arce not risks for which insurcnce ig

stotubtorily prescribed (oompulsory ingurance lines).

It is an open guestion whother freedom of services with the above
Limitations would hove any great procticel value or not. Individual
persong, houscholders, etc., wonld certainly scldom (except

perhaps in frontier arva ) be in o position to, or hit upon, the
idea of geeling out ingurers in another EIC member country merely
for the purpose of telking out an ingurance policy, but it is

conceivable thot buginess enterpriscs would make more frequent
uge of thig poseibility. In any case, there is gbtill the fact

that it would be practicnlly impossible to determine whether,
say, a btrovel insurance had been taken out with or without the
intermediary of an insurance agent or broker., On the other haond,
it ig only fair to mention that frecdom of ingurnnce gervices
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even to this extent would be a step forwwrd from the pregent legal
situation in various EIC member countrie In these countries

it 1g currvently a principle, subject to uhO relevant »rovisions

of the QECD (see Paras 2), to prohibit the trking out of

ingurance abroad.

c. 3) Tor the EEC the great source of difficulty from the legnl
aspect arises from the insurance services which might be provided
through & physical change of location of the insurer or without
any such change of locotion,

Ag regords the insurance agsociations of the TEC countries, at
least, there gecems to be a le unlng towards the following basic
attitudes

- Bven in the field of ingurnnce, the concept of freedom of
services musgt at leagt have gome substantial basis,.

- Trecdom of serviceg in ingurance igs only occeptable on the
proviso thnt the oxisting national syetem of insurance
supcrvigion of the BEEC member country is not thereby undermined
or robbed of itg purpose and effcctiveness.

~ TPreedon of establishment and frecdom of services are not
permissible in combination, i.e. an ingurance concern which hag
cetablished a branch in a porticular FiC member country (on the
gtrength of its offlcinl admisalon ond with the benefit of

frecdom of establishuent for a particular line of ingurence) would

no longer hrve the right to take advanbage of the introduction

of froedom of gervicos for this line of business by simulbaineously

concluding ingurances for its hend office with the nationals of

the other EDRC member country in question,
-~ The interests of policyholders and of injured third pariics
must be sofeguarded.

- FAth regard to insurance contrrctse whose conclusion is legally
prescribed in a porticular BEC country, insurers resident in
other BLC countires may w0t take advantage of the frecdom of
services, Thig restriction ig baged on Articles 55 and 66 of
the Treaty of Rome, which exempts from the prov¢s1ons of fresdon
of establishment and freedom of gervices any actbivities or
operetiong which are conmnected with the exercise of public
authority.

ce 4) 0n the basis of these congiderations, the partial achievencnt
of frcodon of goervices would perheps be possible réather along the
following lines:

-~ The ingurence enterpriges domiciled in the ERC could conclude
and administer insurance contracts with policyholders resident
in other EIC countries, provided this wes Ly way of a temporary
activity, without being required to estoblish an agency ox
branch for this purpose. A temporecry cctivity ig one which
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noy be congidered as sporadic and oceaaionaly any
systematic convassing of a wide cross~section of the
public is therefore nrecluded,

-  BEC insursnce componies permitied to overate in other
BEC countries in certnin lineg of ingurnnce, and therefore having
egtoblished o branch there, could not tnke adventage of
the frecdom of services in that particular EEC country
and for the narticular lineg of businesgs for vhich the
branch was established,

~ WEC insur-nce compenics wishing to tnke advantoge of
freedom of services g defined above in o prybiculer BEC
country would have to notify the ingurcnce supervisory
cubhority in the country in question and inlte certain
particul-rs of their business operations nveoiloble to this
outhority. They would algo hove to kewp o record of the
policies concluded in thrt porticular BEC country with
the benefit of freedom of services and gubmit to cerbt-in
controls by the above-mentioned, compotent ingur-nce
gupervisory auwthority., This wonld thus represent o frecdon
of serviceg wlhich celled for o form of cuthorization or
ndmis. ion formelity oand which would algo involve n certoin
mengure of (sinplified) supervision by the authority of
the country of residence of the policyholders concerned
("petit agrementi), It should be added thot nny such
occasionnl buginess operationg by an inguronce concern in
another EEC covntry would have to be entirely conbrolled
from the hond offices on the other hand, the appointment
of special authorized representotives in the EC country in
question, or the opening of advisgory cnd enquiry offices or
of claimg adjugtuent agencies, would f£01l under the hending
of frecdown of egtoblishnent, i.e. 1t would require proper
admigeion and licenging.

co 5) Further, the question gtill looms as large rs ever vhether
it should be permitied for a contirict of insurcnce Lo be concluded
between a policyholder of one country nnd on ingurer of ~nother
without any physicel change of locotion by one or the other party.
Such insurance contracts cve usunlly termed 'corrvespondence
ingurances!, ns they cre contrncted exclugively by woy of
correspondence, Where such coses arise, it is reasonnble to
aggume that the requirement would be imposed thot the conclugion
of the contrnct should occur without the intervention of an
independent cgent or broker ond withoub active convassing on the
part of the ingurer, the provigso also heing mrde that the businegs
in question wes not a conpulgory line of dnsurnnce,

ce 6) Trom the viewpoint of the ingurcd, the covercge of rigks with
an insurer not admitted to the insured's country of residence might
he particulerly intercoting if the insured had branchog anbrond.
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For a number of reasons the insurance proposer in such casges
often wishes to cover bthe risks to which his business ig exposed
with the some insurer and at the same conditions, regsrdless of
the country in which the subject-matter of insurance is situabed.
Preedom of gervices permitting such comprehensive covers would
also be congidered as an interesting buginess proposition for
the insurance industry.

3.4, Pre~conditions for freedom of servicesg

B3edols In paragraph 3.2. we have referred to the fact that the introduction
of freedom of services is dependent upon certain pre~conditions
being fulfilled. %We shall confine ourselves here to stating
that the fulfilment of these pre-conditions presents very difficult
problems and will undoubtedly take a congiderable time.

Vorking groups of both the BEC and the CEA have for some time
past been sgtudying the guestion of how the special ruleg governing
the contract of insurence for member countries will have to be
co~ordinated in order to avoid prejudicing the interests of the
policyholders or the injured third parties of particular member
countries, - Ve must decline to enter into details of the interesting
problems of insurance contrect law which have been on the agenda
for discussion by the competent bodies and which have already led
t0 gearching discussions and analyses. On the other hand, it
ghould be mentioned that, in the event of the United Xingdom
joining the IRC, particular problems would arige because to our
Iknowledge this country has no gpecial law of insurance contract,
xcept for Ocean Morine insurance and for industrial Life assurance,
Thus, even in this sector there will be the difficult task of
finding some menng of reconciliation bhebween the Inglish common
law and the codified legal system on the BEuropean Continent.

364026 Moreover, the velevant Ceneral Programme hag called for simplification
witlh regard to the mutual recognition and enforcement of court
decigionsg in dealings between the ERC member countries. This has
been considered a prerequirement for the ilmplementation of freedom
of gervices. It is understandable, after all, becauce the insured,
who ig - permiggibly ~ covering his risks with an insurer resident
in another EBRC country, should not have to contend with insuperable
difficulties of a formal and procedural nature in legzlly

gtablishing his claim., Of course, this ig a problem which applied
not merely to contractual relations in dnsurance bhut in a completely
general way., 'Theve will undoubltedly be sgome difiiculties in
achieving this aim and to ovr knovledge these problems have, as
yet, hardly been touched upon in the TEZC.

%e5s Freedom of services of the independent ingurance intermediary

3e5sle AT thig point 1t is avpropriate to point out that the renuirements
contained in the Ureaty of Rome with regard to freedom of establishment
and freedom of services also spply unreservedly to independent
ingurance intermediaries (brokers), Of courge, it is mnot necegsary
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to have special provisions for the galasried agents, as These
are mercely members of an ingurance concern and thus their
acbivities mugt be governcd by the requirements applicable to
ingurance concerns.

The General Programme (cf. Para, 5.2.) provided for the
introduction of freedom of servicesg for indevendent intermedieries
at the same time as that for insurancc companies writing non-
Tife buginess, i.e. by the 3lst December, 1967. Ag regards the
problem of brokers, the spesker is only aware that this is
being studied within the EEC and the ChA scrvices and also the
Tnternational Association of Insursnce Erokers (B,T.P.AR. ).
That the Organization of Brokers snd General Agents should

righ to achieve the widest possible freedom of establishment
and services for independent intermediaries is, of course, just
as mnderstandable as the fact that the insurers, on the other
hand, adopt a very reserved approach to this uestion. As this
controversy is gtill at i1ts height and the speaker is not fully
acquainted with all the details, let us confine ourgselves here
to two obgervationss

-~ It ghould be noted that, formally, the provisions of the Treaty
of Rome with regaord to the introduction of frecdom of services
only allow an independent intermediary regident in the EEC
to operate in another ERC country on a temporary basis and
even then only subject to the requirements imposed on domegtic
concerns in that country. Iorsover, this must represent the
export of 4 service to another EEC country. Such an export
is congidered to take place when an independent intermediory
regident in Country A arranges bthe conclusion of an insursnce
contract bebween an insuring party resident in Country B end
an ingurer also regident in Country B (or in Country C).
However, if the intermediary regident in Country A establishes
contact betweern an ingurance concern in Country A and an
insurance concern inCowmbry B, then the provigions of freedom
of servicesg vith regard to insurance concerns will apply, d.e.
for guch an operation the intermedisry in quustion can only
claim the freedom of services which is available also to the
ingurer of Country A with vegard to hig activitics in Country
B (The CEi and the RB,I,P.A.R. seem to be egreed on this principle),

-~ TThe competent bodicsg of the B, L,F.4.R. are of the opinion that
independent intermediarics should also be allowed a wide freedom
of gervices. At the same time, in order to promote the quality
and. reliability of these services, they would like to introduce
a get of profesaional regulationg for intermediarics by setting
TEC requirements applicable to all EEC membor countrics. Such
professional regulationg, which already exist to o certailn,
limited extent in Frence, Belgium and the Hetherlands, would
reguire the conduct of the profession of hroker to be subjeet to

official authorisation and approval which conld only be obbained
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by the fulfilment of certain conditions regarding personal
circungtances and training. Noreover, the independent
internediaries should be given guite exbensive righbs in
regard to the insurance buginegs supplied through them
and the ingurance concerng thomselves should not be
.pemaitted to employ occasional, part-time agents in
addition to their full-time agents.

The opposition of the inguronce associations of the gix

BREC countries to the idea of strict nrofessional regulations
for the entire EEC reglion is evidently very gbtrong, by and
large. In fact it is further gtrengthened by the view token
by the #EC Parliament during the discugsion of the General
Programme for introduction of freecdom of gervices that

such profegsionzl regulations cre ummecoessary. This view
has been gupported by the TEC Committee, at least for the
time being and without prejudice to the final solution.

3,6, The danger of distorbion of competition

Thisg digcussion as to what form frecdom of services will
take in the field of insurence connot conclude without refercnce
to the great importance which the Trenty of Rowme attaches to
the creation not only of a Comwmon Market butbt also of eqgual or
gimilar starting conditions for all Iharket participants. According
to Article 101 of the Treaty of Rome, the ERC Commission mush
take remedial measgures if it finds that difiering legal and
administrative requirements in the individusl member countries
tend to distort the conditiong of competition on the Coumon
farkets. Such moasures counld take the form of nogotiations with
the Govermnments concerned or the issue of guiding principles.

Although Article 101 heg made no gpecific reference to the
ingurance industry, and although the Treoty of Rome does not
expresgly prescribe the creation of a "Common Insurance iarket',

it ig reagonable to assume that measures to counteract distortions
of competition through differing legal requirements in the member
countries must be takon by the BEC Coummilssion in any and all of

the sectors of activity affected (Commentary by Tohlfohrt-Everling-
Glaesner-Sprungy Pe305 ).

3.7+ The provigilons of the BEC with regard to freedom of establighment

Although freodon of egtablishment is not the main theme of
thig discussion, the achievement of this "freodom? is one of

the pre=requisites for introduction of freedom of servicey within
the HEC (ef. paras, 3.2.), Brief reference mugt thorefore be mnde
to the fact that agencics and branches can only be get up by
foreign insurance companics in EEC countries if gpccific official
permigsion has been granted, Noreover the ingurance companics
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operating in the EEC are required, both at the time of admission
and also in the later courge of operationg, to produce various
iteng of evidence of thelr acceptability and to submit to State
supervigsion on a legal and financial bhasis. One very ilumportant
iten which must be cvidenced is a margin of sgolvency, i.e., a
minimum level of capital and free regerves which is in principle
related to the volume of busginess but at the same time involves
certnin absolute minima. It has not yet been conclusively
decided whether the requirements as to minimum capital and free
regerves apnly bto all insurence companies resident in the REEC

or only to those concerns which operate abroad, i.e, in other
EEC member countries (compagnies "a vocation europeenne”).

The effects of the BEC freedom of services on the insurerg of

toutgide!" countries

The foregsoing rogerveg have concerned the freedom of gervices
to be dntroduced in the BEC exclugively from the viewpoint of
ingurerg and ingured regident in that region, In view of the
lerge number of ingurancs companics of M"outgide! countriesg which
have maintained agencles and branches in the gix EEC member
countrics for many decades in some cages, the guegbion arises
whether and to what extent any freedom of services introduced
within the BEC could or should be extended to the agencies and
brenches of toutside" companies.

hrticle 59, vara. 1, of the Treaty of Rome gpecifically
gtates - quite noturally -~ that the progressive abolition of
restrictions on the supply of services only applies to nationals
of the EEC mcmber countries who are regident in one of these
countries, However, para. 2 of the same Article adds that the
IEC Council con, by unanimous decisions and upon the proposal
of the Commigsion, apply the provisions regording freedom of
gervices also to those suppliers which are nationals of voutbside!
countries hut resident within the Community. Where the EEC
Council of Minigters go resolves, the agencies and bronches
establighed in an BEC member country by "oubside! ingurance companies
may toke advantage of the proviszions for freedom of services,
This, however, prompts the question whether such an exbension is
degirable or oven necegsary,

It is felt that the problem here ig mainly one of pgychology
and buginess policy, Quite apart from the question of whether
the introduction of frecdom of services would offer the ERC
ingurers themgelves substanticl additional opportunities of
business, therc ig the danger that the agencies and bhranchesg sctb
up in an ERC country, by, eny, DBritish or Swlss ingurers could
be regarded ag technicolly and financially unecucl to the domestic
competitors, Thisg might be so if the domestic companies of the
ERC countries dn guestion were allowed, to some extent, to offer
insuronce coverage ceven beyond the frontiers of their country,
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whereas bthis opportunity wes not given to the overgeas
repregentatives in the ERC of "outside' countries. It is felt
that such a discrimination againet the branches or agencies
repregenting non-EREC companies should be avoided, even allowing
for the fact that it might perhaps only be a slight, morel
digerimination, Quite apart from thig, it is in the interesgts
of the inguring public that the suppliers of services in one
and the some domegtic market should not have different rights.

A1l enguirics conccerning the British Insurance Law Associntion

should be addressed to the Honorary Seccretary, 21, Aldermanbury,
London, &.C.2.



