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Freedom of Services in the field of Insurance 
~s treat~sLbx th~ gg;D. and Common Market 

by 

Prof. }1., Grossmann * 
·~-.-=t!~,.,~ 

At first sight it might seem an easy matter to define the freedom of 
services which exi,sts ~ or which it is hoped to create, in the field of 
insurance or insurance supervisory lavr. Indeed, it would seem that freedom 
of services always exists when an insurance carrier constituted and established 
in accordance with the relevant national or supra-national insurance supervisory 
legislation and with company law, can offer its services - the insurance 
coverage of certain perils - freely and without official restriction to any 
member of the public in its own country and in other countries and when this 
public is for its part free to avail itself of these services to the extent 
that it \vishes. 

\Je shall see, however, that freedom of services, as currently contemplated 
by the relevant international organisations, presents n rather more complicated 
picture and evidently can only be achieved with numerous reservations and 
conditions. 

2.1. The Organisation for Economic Co-operation ancl Development (OECD), 
which is situated in Paris and whose membership comprises all the \rJestern 
Ettropean countries E1S vrell as the U.S.A., Canada and Japan, has to a certain 
extent prescribed freedom of services for insm'ance several years ago. 
Article 1 of the Code of Liberalisation of Cttrrent Invisibles Operations, 
issue of December, 1964 1 requires the OECD member countries to removt':l all 
restrictions on current invisible operations and nssociated trnnsfers behreen 
the,se member countries. The transaction of insurance business and the 
corresponding transfers fall in the category of "current invisible operations". 
Indeed, Article 2 of the Code of Liberalisation states that such provisions 
apply to all current invisible operations which are listed in Annex A to the 
Code. 

2. Items D 2 - 4 of Annex A carry the headings 

- Insurance relating to goodG in international trade 

- IJife assurance 

- All other insurance 

At the same time it is stated that insurance trrmsactions between insurance 
proposers and in,surers resident in different OECD member countries, in other 
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words the conclusion of insurance contracts across the frontiers of member 
countries, are only admissible \vithin the limits laid dm~rn in Part I to 
Annex A. 

2.3. Consequently the detailed ruling.s for freedom of services are contained 
in Part I to Annex A, and are as follmm: 

Item D 2: In insurance relating to goods in international trade, the 
conclusion of insurance contrc,cts betvJeen parties in different 
member countries shall be automatically free. 

Item D 4: In all other insurance branches, excluding Life as.surance, the 
conclusion of an insurance contract vJith an insurer resident in 
another member country of the OECD is free, provided that it is not 
possible to cover the risk in question in the member country in 
which it exists. 'l'he associated formalities are to be reduced 
to a minimum. 

2.4. This then has been the situation as regard.s freedom of services in 
the OECD until quite recently. Now, however, after protracted and painstaking 
preliminaries, the O:LGCD has succeeded in extending the freedom of services in 
insurance to a significo.nt degree (Resolution of tlw Com1cil on the 27th July, 
1966, OECD Document C (66) 81 Finol). HovJever, it must at the same time be 
mentioned that, for the time being at lea.st, many member countries vlill in 
some cases decline to apply this latest resolution, by the depositing so--called 
reserves. As a result of the said cleci.sion, tv/o items of Part I to Annex A 
now a.ssume n new significance: 

Item D 3: Life assurance: 

- If the beneficiary under a Life assurance contract resides in 
a member country other than the country of residence of the 
proposer, c.:md 

- in ctll other cases (for example, when a proposer prefers of 
his own free vlill to seek cover with a foreign insurer), with 
the exception of Group assurance, 

then thG conclusion of a Life assm~ance contract beb:Jeen the proposer and the 
insurer resident in two different member countries shall be free. HovJever, 
the member countries retain the right to regulate the canvassing o.nd acquisition 
operntions of the foreigi1 Life assurer or of independent intermediaries. 

Item D 4: All other insura.nces (except insurance relating to goods in 
interno.tional trade, which ha.s already been declared free): 
If the insured risks do not concern 

- any persons re.sident in the same country as the proposer or 

- any property, or responsibilities in respect of such property, 
situated, registE":red or incurred in the country of residence 
of the proposer, and 
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·· in all other cases, \vi th the exception of Group insure:mce, 
the conclusion of an insurance contract between the proposer 
and the insurer, resident in different OECD member countries 1 

slmll be free. Here too, hov~ever, the member countries 
reserve the right to regulate the canvassing and acquisition 
activities of the foreign insurer himself or of independent 
intermediaries. 

The stage which has. no\1! been reached in the OECD with regnrd 
to freedom of services in insurance is therefore quite advanced, at 
least theoretically. However, two factors sharply reduce the pro.ctical 
importance of these provisions. One factor is thnt of the numerous re,serves 
of the member countries and the other is that many countries contemplate 
a ban on any form of active canvassing by foreign insurers and independent 
brokers not officially o.dmitted into the country in question. 

3. Fundamentals of the freedom of services planne_<l_~. 
Euro12enn Economj..£..._COrJ1rmmi ty 

3 .1. The provisi~s of~ Treaty of Rome 

Let us first consider the provisions of the Treaty of Rome of 
the 25th Narch 1957 1·1ith regard to freedom of service generally. 

rrhe second part of the Treaty concerns the !!Principles of the 
Community", and section III of this governs the aspects particulo.rly 
important for insurance, namely liberalization and the free supply of 
services and movement of capital. Chapter I, dealing with the free 
movement of vmrlwrs, has no. bearing in the present context and Chapter 2~ 
on freedom of establi,shment, will be deferred for later, more cursory 
discussion i Chnpter 3 11Services11 , is the one of immedinte interest to us. 

In this chapter, Article 59 is of fundamenta.l importance, 
providing as it does that during the tro.nsitionnl period the restrictions 
on the free supply of services within the Community aro progre.ssively 
to be Rbolished for nntionals of member states which nre domiciled in 
some other stnte of the Community than thnt of the recipient of the 
service. 

The Treaty of Rome does not contnin an actunl definition of 
11Services 11 , in that Article 60, pnra 2. merely states that services within 
the meaning of the tronty are "services provided normally ngninst pnyment 
innsmuch as they are not subject to the provisions affecting the free 
movement of goods and cnpital, and the freedom of porsons 11 • 

The specification of services contained in pnrn.2, namely 
11 nctivities in industry, commerce, trade, and the liberal professions", 
lends to the nssumption that insurance falls under the_heading of commercial 
activities. 

It is, moreover, reasonable to.assume that the concept of 
"invisible tr::msnctions 11 esto.blished by the OECD in its ifCode de ln IJiberation11 
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of 12th .December, 1961 vlill be adopted by the EEC; this is all the more 
likety in that under Article 106 .of the Treaty of Rome and with regard 
to the transfer of payments, reference is made to nn appendix containing 
a list of invisible transactions which tallies with the approach of the 
OECD. •rwo of the items contained in .this appendix are 

- Transactions ru1.d transfers of direct insurance busine.ss 

Trunsactions 'and transfers in connection vrith reinsurance and 
retroce,ssion treat:i.es and rtgreemEmts. 

Thus the E1"BC interpretation of llservices 11 is economic activities which 
are outside the sphere of production of goods or of trade? and which nlso 
do not come under the heading of movement of cnpital and persons, It is 
nlso important to note the indication given that any operations in the 
fiold of invisible trnnsactions which involve a business establishment in 
another member cotmtry, or nre dependent upon such nn est<;tblishment, fall 
under the heading "I•'reedom of estnblishment" and not under "Freedom of 
services11 , It is nl.so significant that the best commentary * on the •rreaty 
of Rome considers thn.t binding provision has been~ made for the removal of 
restrictions, so that at the end of the transition period the member states 
would have to proceed autonomously if the necessary EEC council decisions 
could not be taken in good time. However there is some doubt today, after 
the great EEC criois of 1965, whether the raember states would be prepared 
to recognise such an interpretation of their obligations. 

The substance of Article 59 appeo.rs at first to contain a clear 
indication of the purpo.se underlying the attempt to esto.blish freedom of 
services. It rep1esents an endecwour to remove rmy restriction on the 
free supply of services - with the nim of libero.lization in this sector. 
The provi.sions refer to services which the resident of a member state vrishes 
to provide to a resident of another member .state, This therefore relates 
to the provision of services across nationnl frontiers, not to dome,stic 
,sorvices·o The restrictions in question are to be removed in stnges during 
the so~called transitional period of the Treaty of Rome (1958:...1969), 

In practice 1 however, the implicntions of Article 59 are much less 
far-reaching \vhen Article 60 is considered. Paragro.ph 3 of Article 60 
states that the provision of services in another member state is 11subjoct 
to the requirements prescribed by thnt state for its own residents 11 , In 
n general way, therefore, the postulate of freedom of services applies merely 
to the removo.l of the requirements normally applicable to foreign 
organisations; it would thus be more correct to speak of the removnl of 
discriminations agninst foreigners tho.n of o.bsolute freedom of services, 
This limiting of the basic concept is very importnnt, especially in the 
field of insurru1ce, because nlmost all membcjr states of the EEC impose 
npprecio.ble commercinl restrictions upon the activities of their own domostic 
insurers or subject them to careful control and ,supervision (insurance 

* 1;/ohlfarth-Everling·"Glaesner-Sprung 11Die Europaische V!irtschaftsgemeinschaft 
Kommentar 11 , Berlin nnd Frankfurt 1960, page 19L~ 
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even acconl.ing to the authol'i to:cive coL®lml"lial'Y 
domestic reg1.11a·cions remain unaffected by 

Article 60, para. 3, further Sl)ecifies th2:b the party providing 
the services C8.:ri operate 011ly temporarily in another memlJer state, namely 
in the states in which the service is SUl)plec1 or the recipient of the 
service resideo. It is there:fore bid down that with the introduction of 
freedom of services a foreign service enterprise can reside temporarily 
in the country of the receiver of the service in ordel' to fs.cilitate its 
prov1s1on. However, since it is o.lr:::o laid donn tl18.t tbis is vrithout 
prejudice to the provisions regc.rc1ing freedom of establisrnnent, it is 
made quite clear that freedom of services calhlOt be U!:!ed to evade the 
requirements regnrding freodoE:t of establisbrnent. We shall see that thes~' 
lJrOVlSlons hCJ.ve a considerable l):,nrinr;' upon the practical aiJplicr,_tion of 
freedom of services in insurance. 

3.2. The reo_uirmnents of the Gene:cal Progrnmme 

It is planned to achieve freedom of services in a genorctl way, 
and therefore alao for in::n.U'[cYlcG·, by a f,TaduRl and somenhat involved 
procedure. Article G3, paras 1 c.nd 2, of the Trec,ty of Rome provides 
that before the ond of the first phase (31st December, 1961) the EEC 
Council must draw up a unanimously ar_s:reed General Proi:;TUJ'ffi118 for removal 
of restrictions, This progTGITillle must lJe based on proposals of the Co1mni ttee 
and prepo,rod in consultation vri th the Economics anc1 Socinl Committee and 
the Parliament. The prog.camme must set out the general requirements and 
the time-table for stage·~by-stgge inr_plemonta·bion. 

The relevant Genoro,l Prograrnme )JE.:.S ratified by the RGC C01.mcil on 
the 25th October, 19619 ns regards immrance it is stipulated thc.t 
freedom of s(0rvices in non-Life business must bo introduced by the 31st 
DecGmlJer, 1967 and in Ijife business by the 31st December, 1969. 

It shuuld be noted, hmwver, tho.t in direct insunmce the introduction 
of freedom. of services is dependent UjJon a muJber of pre-conditions, 
}Jarticularly 

·bhe introduction of freedom of establishment 

harmonization of the toxts of the special laws of insurctnce 
contract, inasmuch as divergont rulings on the legal 
relationship lJetvrecm insurer and insured vd.thin the Common 
1\ifarket could opero:l:ie to the detriment of the insurod, or 
of the injured third party, and 

simplification of the formalities uHh regard to mutual 
recocnition and enforcement o:f court decisions in transactions 
bctueen the membol' states of the Comm1.~nity (the so-called 
II'G''"ec•u"'+urll) D.i'>.. :L t~ V 0 

·H· Yrohlfartll-Everlirlg-Glaesner-Sl)rung .loo. oi t, pE!,ge 193 
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It liill lJe shown tlmt the fulfilment of these pre-conditions is a 
severe obstacle to the achievement of freedom of services in imm.rf1.nce 
and that extremely important r)robloms still remain to be solved. 
moreover the insurers of EEC countries hnve regarded it as very regre-Gto.l)le 
thd the pre-conditions do not require some harmonization vrith regard to 
the taxibility of premiunw. Indeed it is difficult to see hon the insurers 
of the various lands c::.n become more uidely competitive undeT n system 
of freedom of servicos vithout ·bhere l)oing some injustice if the extremely 
differentiel taxation of premium payments from country to country continues 
o.s it exirrbs to-ck;y. For exnmple, the premium tax on Fire policies in the 
Federal Republic of Germrmy is 5;1;, \rhereas in Frnnce it is 30j~. 

3. 3. The pro'ba ble tenor of futuro guiding principles for freedom 
of services 

3. 3 .1. The leg·c:tl and p:cactical implicu:i;ions of freedom of services in 
the R8C '.crill nattt:rnlly depend on the guiding principles which 
s·bill hnvo to be do creed. As regn.rds thL3 instrument of the 
activities' it ahould first be explained th~·.t 8.000l"ding to 
Article 189 of -Ghu '.rrenty- of Rome the Council and the Commi'btee 
of the EEC may issue t;uiding principles in adrli tion to rulinGs 
and decisions. J.:'or tlw menibor states 9 ·l:;heso g·uiding r)rinciplos 
are binding o.r3 regards the aim to be achieved, hut the meml)er 
statos rem:dn free to c1ecide the form. nnd mecms by ·\rhich they 
uill achieve the eotablished aim. 

Unfortunately it is not posc:ilJlG to give n concreto indication 
as to how freodont of GGrvices Hill l)e trGnted in tho forthcoming 
guiding principleG 9 because these principleD c1o not at pro sent 
exist 9 oven in draft form. Ol10 t .. ·ing is cortnin 9 lJ.m;cvor, and 
thnt is tlwj:; the insurance asoociutions of the EEC countries GO!llt=) 

time ago lJegrm a quite intensive study, within the alJ}!roprinte 
working group of the 11 Comite Europeen des As;crnrnnoos (CIDA) 11 , of the 
1)roblem of freedom of services in non-Life brcmchos. In Life 
asr.'lurnnoe tllis has barely bean disoussed however. Genero,l TSnnagemunt 
Numl)er ·3 of the EEC llc-.ccJ G.lso put this mo:c·cor in hand. As document
ation on the discusuions and deliberations is meac:re, one is forced 
here to build UlJ a picture of the current si'l.iuatio71 and of opinions 
expTessed from various quarters lw reference to isolated_ nnd 
nocessaril;y- imprecise information and rumours. 

3. 3. 2. As rego.r<ls the substanco of the Eli:C conce])t of freedom of sorvic0s, 
there would se: m to 1Je hro l'3xtreme and mutu2lly exclusive proposi·bions. 

a. One the one hnnd it would O.l)~Jeo.r tho.t com:)ete11t bodies of the 
EJ:DC administration advocate the vievr, 1XI.[3ed on the ~TOrding· of the 
'Jlroaty- of Rome? thnt the provisions of this r.rren'by ns rog-,-,rcls 
introducing freedom of f'Jervioes nre valid for the insurn.nce industry 
uithout any mnterial reservcctions. Accor(ling to the Truaty of Rome, 
al1JT restrictions on the free SUl)ply of serviceG nre to be 
l)rogresfdvely nbolislled 9 uHh the aim of eventually nohieving complete 
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equality of t:L'entment for o.ll residents of tho J.Dnc mmnber s·ce.tocc~. 
In no case is it intended to make nny appreciable diffe:L~e:1cc~B 
between the individual sectors of the economy. On the other hcmc1, 
the EEC c.u"bhorities do oilJ:ait that intiUr'".noo pJ~·econts n rather 
specinl sitw1-Gion imwnmch as the mm::bc:c sto:cos do not JJormi t 
unlimited freedom of insn:cfmcc opuro:tions for their mm 0.omestic 
Ol'(r,flnizo:cions. In;;m:c"nnce is in fnct subjoct to some forn of 
licencine; or ndmi:::,sion requirmaonts o.nd to s·ccdio supe1'vision on 
::: legal o.nd fino.ncinl plnno. In the oil'Ol'.mstcmces thorofore, 
freodom of sorvices in inmJ.··c:nco does iwt noc~;SS<lrily wonn 
unrestricted freedom, but J)orhaps refers ro:i:ihor to ~1. VGry extmwive 
oo-ordinf,tion of tlle inc1ividuo.l no:liionrcl :rulinc;s govo:rnin[:!,' insurnnce 
operations. 

A pointer to the eventu8l :3tcmdpoint of the r::m:c on t:lis prol)lem 
mny be a resolution taken by the I; ;C Council of Minhri:;ers at the 
time of po.osing the Ge:no:cnl Progrnmmo for implementation of freedom 
of sorviocs (soo pnra. 3.2,) This ror.~wlution ir=J wor<lec1 to the effect 
that in insurnnce freodon of sorvices :crust lJe reconciled 1/i th the 
interests of th8 insurod o.nd of tho inju:;.'c~d third }Xl:dy. HO\rever, 
thu question is still con[Jletely open r,s to w·:tether the Council of 
I.tLnistGrs uishes to indic2·ce tlm"G, in the inte:re:::Jts of the inmn'ed 
and of the public? freedom of servicos ohould be interpret eel c.s 
vridely or, oonversel:r, mJ narrowly NJ }JOrJsible. 

In uny event, this noulc1 seorn to indicate thnt the ECC Aministrntion 
itself does not yet have nllJT cle:u conception ns to t!1e direction 
to 'be tdmn in the m.atter of freedom of F.wrviceG. 

It should only be added thn·c this resolution of tho Council of 
1/Iini<:4ters of tho nee oontnins G. reservo:liion in favour of 
IJuxembourg, In elalJorn:cins· the c.;uicling princip1es ullich are to 

. be produced, th(.; lUEC. Coumi ttee is im:ltructod to c;ive considuT::.ction 
to the Sl~eoiC',l siturction obtaining i:n thn:l:; country (moo.:oinc:, in 
fact, tlle compactness of the Iilarket nncl the close proximit;;r of ·bhe 
:forei&:,'TI insurel'S in ac1joinin:~ countrios). ConseqtlGntly ~ ono shuulcl 
not nn-Gici}!ft tc thu integr2cl rcpplicc -cion of the forthcoming E.DJC 
rulings on freedom of services whGn n}J))lior1 to I.iLtx:embourG• 

1J, Lt the other enc1 of the scale~ the opinion has o.lr.30 lJeun ex]Jl'osC:Jed 
in EEC insurnnce circles thnt there will no lo111!;er ·be nny room rend 
certainly no longer any need, for c Erpec:Lfio }!rovision for freedom 
of services in :i.n:::urc.noo if freodom of est:'.lJlishJJlGnt for insurance 
concerns is eventually introduced, As ne shccll seo lc,tel~ (of. 
Section 3. 7.), Jcho :r<;:;~C intends to f'.llou G11 insm:'c:mcG concern 
rG::Jiden"b in Q L1G.ll1bor country the right of ndmi:3r:don 9 i.e. the right 
to GstetlJlish agencies nnd lJr:~.noh offices, in o.nother N.ElC JilGllll)er 
country, }Jl'Ovided that the~ conditions laid down lw the :CIJC ~Lre 

fulfilled. (Ther:Je conditions include the .c)l'Oduotion of evidence 
of n wargin of sol venc;y-. ) 

In vievr of tiw fL'.ot that Gxtensive freedom of c:;s-G,~1)lishment is 
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envisaged for insurers lJy the romovnl of regulations disc:rhJ.inntil'lc~' 

against foreign in::mr.:1.:nco concerns of tho E,~C, the SD-l);JOrters of 
the proposition which ITRS first wentioned ::md vrhich essmYcinlly 
rejoctc::d freGdom of serviceo, hnve mnde tlle following observ~:djions g 

If cGJ. insurer wishos to concludo insurc.'.nce con-br0.cts in some 
other country than thnt of his domicile, he uill need a 
permnnen·c org'r~nizo.tiun to hnndle these contracts and , in 
l)articular, to ndvi,se the policyholder t.'.nd to settle the 
r>.::lc=nran·l; inunr .nco cl<cims, ':Chis no::.rw ·chr:d; hu must l)ecome 
e:,t;'.1)li::J:lod i:L1 t·&i.·c country, ')oc.riric i11 ainc1 ·cl10 ::)revisions 
ro,gr.rc1:Ln:o,· freor1om of .e::rb.rcblisl1i:1ent 4 

In vievi" of tho su'bskmtial differoncos of o. legnl, economic 
and fincmcifl.l nature wll:Lch vill 11ersist even in the insuTcmce 
markets of the ElW, an insurer c::cn onl~)r OJ)Cro. te in C'. given 
insun:mce urcrket with success o.nd -Go the s;~tisfnctio!1 of his 
c"Lwtomers if he IJOsses::Jos r.m estccblishment onabliDG him to 
acquire ·i:;he nocossr:.ry inforEJntion and sveoinl me.rlwt knowledge. 

In the interests of tll.e l'olicyholder a:Gd of tlw injured third 
pnrty, it li\Ust be requirod thr:t conrponsa:i:iion clr'cins for 
insurnnoe losues should in evor;y oo.:::e 'mjoy tho protection of 
the 1111,tion:;.l lmr nnd be subject to the supervision of the 
1112tionc:.l gov8rm1ent. The country cc.n:o.ot })ermi t tht:.t, lw 
toJdng out insm~;:·nce ccbrond, policyholders becor.1e GJcposod 
to risks vrh:i.ch they tiwwselves are unnlJle to appruci~cte upon 
conclusion of tlw contr;::.ct. 

From these ol)serv:r.tions it is concluded tlvt purely temporo.ry 
insurcmce activities in cnother co1..mtry nre out of the question. 
Thereforo, it is felt thrct no Gpecific fre.:;doD of sm~vices, in 
nc1cU.tion to freedom of est.'"'blishment, 0211 or should t)e imrJlementod, 
at le;::.st not until the insurrcnce sur)el"'Tisory legislation £cn<l a 
lnrce nwnber of other logel fnctors hn.ve 1Je8l1 lc,rgoly co-ordinc:.tec1 
ui thin the :8::J;JC. 

Certainly nobody Hould 11i::1h to nssert tlw.t these etl\'?,'1..1ments nre 
unfounded, fror.1 the etrcndpoin'b of the iMJuro.noe industry. On 
tho other hand, it must be snid thc.t the vie•a-s just expl'essed 
nro chiefly based on national conside:rT.tions and tend o:m1y from 
the ideo, of o. fJUpranc,tiono.l insm7nnoG market. In fnct, the 
tenc1enoy is to rugo.rd the policyholder in CL pc.termtl \!Cl;)" as n 
person in l18L'd of protoction, someone who must be protected in 
his ovn interests from hnsty f\:c'ld unwise decisions. An n.c1Cl:Ltiono.l 
nr{;rument for this 1w.y of thinking is ·bhe rooog11ized f;1ct that it 
is clifficul t for tho Pfl.n in the street to obtrcin "' cloc.r picture 
of the TllL'.rket fncilitier:J and conditions. 

o. The cliscuusion which is 1.mdor rrny in various circles inside and 
outside the I::li:C ro.ngos bet1;een these two above~uenttonod extrent)S. 



- ~9 -

Although this discussion is ronlly only just develorJing n;.1cl. so 
far has only roo.ched the initial stege of boing tabled for 
preliminnry discussdon ( Confercmce of the Hix Supor-viso:ry 
Offices of the EEC~ CorillUon I.'ttrk•;:,t 1,!orldng Grm:cp of the C!ilf\,, and 
Specinl Horking Group of tho relovGnt Genor.s.l J!£mc,_gement III of 
the TiiEC), ap()(mrcmces C'.::'O tlw:t the majority of the pcr::;ons 
involved in these delib!O:.ntions \Till probL<.bl;y· bo inclinocl towards 
n solution L<.long tho follouing lines (at tho r3n.me -liimo it cnnnot 
l)e ovor-enr_phasized that the follouing is morely nn atcoEiptocl 
f>;Y11thesis of the si tuntion g:Lvon with ovr~ry rusol'Vcd;ion in viovr 
of tJH.; lL<.ck of originc,l documents and tbo fnct thnt tc-G rn~~~sent 
the situation is still cm1plotely fluid) g 

c. 1) It must first bo :::r\;·l_-Gocl thn.t~ nccord:L11e; to ·bho EEC doctrine 
itself (prenmblo to tho Gener.::l Proc,rc~r:n;'e of freodoD of servicu::;), 
o. service mo.y be givon 1Jy -Gho SU}J}Jlier of tlw roceivor of the 
sGrvicc3 lllt1kin{~i a pbysicnl chnn{:;'e of his custonl£'.rY loc11tion~ or 
nlso Hithout tho neod of o. clmnge in locG·bion. Conseo,uently, 
services bet'\reon 1v1tionals of differcmt :ucc ElGDll)er countries 
hny t::.ke tb.rC:Jo fon1s g 

1.l1ho sup;Jlier of the senrice ro,_qy DJnke a l)hysicnl move tovmrds 
·iJhe recoi ver of the service. 
1rhe receiver of the soriTico mny wake a physical 11ovo -GmrcLrds 
the supplier. 

Neither the SllJ:llJlior nor the receiver may mnke any :tJhysicnl 
oh".ngo of locr•.tion of their oustomt1.ry operfl.timw. 

o. 2) 'i'hore soems to be nn inorensing tendency to permit the p~crty 
insuring to nnke tllo lJhysioo.l move townrds conclusion of o.n 
insurf'cnoo · oontrc·.ct vri th nn insurer resident in nnother EiiJC mGJnber 
country. I-IouGver, thiD freedom 1rould only be nllowod to the 
insul"inc; pnrty if 

his decision is re;tched Hi thout the intormoclio.ry of nn D.gent 
or llroker, nncl if 

the risks involved l.cro not risks for ·;rhich instu'rmoe 
stntutorily prcwcribod (compulsory insurr:mce lineo). 

It is an open question 1rhother freedom of services ui th the above; 
limi tntions uoulcl lr.vu nny great prr.ctictu value or not. Individunl 
persons~ householders, oto.~ would oortn:Lnly seldom (0xcop-b 
per heLps in frontier a:rc)o. ) be in CL position to 9 or hit upon, the 
ic1en of sGe 1 in{; out insurers in rmoti10r E.:.w mumber country merely 
i'or the purpose of tf'.king ou-G nn insurance policy~ l.mt it is 
conceivnl)le th~'t business enterprises vroulo. Llctlw more frequent 
nse of this por~:d r)ility. In nn;y~ cc\Se ~ thorEJ is still the fo.ct 
Jchnt it lrould l)e })rL<.dicc,LLy inpossible to determine nhethor, 
sny, n -l;r,:;vel inEJUJ:'G.ltce hc,c1 1)eun ·k,ken out ni th or without the 
intermediary of .::m inst'.rnnco ngent or l)rolwr. On the otl\or hend, 
it is only fnir to mention th::t freCJdom of insurnTt.CO sul"Vices 
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even to this extent would be n sto1J forunrd fro111 the) :present legccl 
situation in vc.rious Ei~O meml)er countries. In those countries 
it is currently o principle, su1Jjoct to the rolovnrrc ~)rovic~dons 
of the O:CCD (see Pnrn. 2), to prohibit the tcking ou"c of 
insurc:mce Gbroecd. 

c. 3) ]'or the EEC the grer:tt source of difficulty frm1 the legcLl 
o,SlJect Grises fro111 tllo ins11rance ser'vices nhich might be provided 
through a :pbysicc,l chan'je of locntion of tllo insurer or without 
nny such cho.nge of locc.tion. 

As rogc,rds the insurc.nco nssociations of tho EEC cotmtries, o.t 
leo.st, there soums to be a locming tovrards tlle folloving lxcsic 
nt-Gitude 3 

Even in tho fiolc1 of insnrn.nco, the concept of freedom of 
services must nt le2st h[:~ve some substantial basis. 

FreodoEl of sorvicos in insurnnce is Ojl.ly c>.ccep-GG1Jlo on the 
proviso thnt the existing nntionnl syE:tem of insur::mce 
supervision of ·che EEC moml)er country is not ther0 by 1mdermined 
or robbed of ito purpose t:tnd effootiveness. 

FreeclolJ of estnblishmont cmcl freodom of services are not 
permissilJle in comlJincttion, i.e. n:n insurance concern 11llich has 
ostc.blished o. bro.nch il1 o. lJorticulo.r E'~C member countr;y (on the 
stren[th of Hs officio.l l'.dmissJ.on o.nd uith ·~he benefit of 
freudom of establishmcmt for n :pnrticnlE'.r line of instn'Eenoe) rrould 
no longer hr'.VG the right to tc.ke adv2.nk,ge of the introduction 
of frGGdom of servicos for this line of business by simult~:meously 
concluding insura11ces for its ho.~~d office uith the nntionnls of 
the other E:CC member com1try in question, 

'J:lhe interests of policyholders r<.nd of inju:.,~ecl third parties 
must l)e sc,fegunl~ued. 

With re&;ccrd to instn>:c,nco contrn.cts nhose conclusion is lego,lly 
prescribed in n )JCJrticular EEC country-, infJUJ~ers resident in 
other E:CC countires nmy ll<Jt t.::ke o.dvn:ntcoge of the freedom of 
services. 'J:his restriction is rxJ.s8d on .Articles 55 nnd 66 of 
the Troc:cy of Rome, which exempts from the provisions of freodora 
of establishment ancl freedom of services any nctivi tios or 
oponc-Gions which are connect ad wi tli the exercise of pulllic 
authority. 

c. 4) On tho bnsiG of these consic1ern tions 9 the partbl c:whieveuont 
of froodon of oorvicos nould perhaps be possible rO.ther along the 
follm:ring li:(li:}CJ: 

1l'he insui'r.nce enterprises doraiciled in the EJTC could conclude 
nnd ndminister insur,,nce contro.cts vri th policyholders rosident 
in other E,JC countries 9 provided th:Ls \ifn.s lJy vmy of o. temporr,::cy· 
nctivity, without being required to est~blish nri agency or 
branch for this purpose. A temporr.r;r r.ctivity is one u'.dch 
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m . ._'W be considered ns sporo.dic G.nd occn~donrcl ~ ::my 
systemntic co.l'lV~cssing of o. nide cross-section of the 
public is therefore lJrecluded., 

EEC insur:'.nco oompo.nies permitted to O})C:Jro:ce in other 
}~EC countries in oertc .. in lines of insur::.noe ~ c1J1d therefore having 
estn1Jlished ,, br~uwh there 1 could not t~1lce ndvi'.ntngo of 
tho fre0dom of servicus in thr:.t pn:cticulo.r EEC country 
nnd for the l)[crticuJm' lines of business for rrhich the 
branch wc~s ostn.blished, 

EEC i1.1sur.'.nce conrp."'.nios u:i.shing to k.ke c,dvC'.nt:'.e;e of 
freedom of services s defined nbove in r, p:·rticul::.r EEC 
count:cy would huve to notify the insur:cnco SU}Jervisory 
.rctrbhority in the country in question ccnd J,t,\ke oertcdn 
pnrticul··rs of their lms:Lness opGr:,tions .".W'.ilr.ble to this 
r.uthority. 'rhey HOuld o..lso ho.ve to kecep C'. rocord of the 
policiGs conclurJec1 in tlv.t p:-•.rticulc.r EEC country vd_th 
the lJenefH of freedom of so:cviccs o.nct ou'bi11it to oert-in 
oon"crols 1JY the eJ)ove-Jnentimied 9 coHpotent insur~.nce 
su:Qorvisory c~uthority. This wonlc1 thus represent n freoc1om 
of services uhich cr.lloc1 for t'. form of nuthorizc.tion or 
o.dmis .ion form~'.lity :end ;rhich ·v'.roulcl c.lso involve re corto.in 
Lle:-:.rmre of (sin1)lified) supGrvision by the GUtho:cit~r of 
the country of rc-'siclenocl of tho :policy'l1olclers conoer:ned 
( 11:pet it o.e,TemGnt 11 ). It should lJe cc deled the. t :'l1Y such 
occo..sionr:J. lJusiness op0rntions by nn insur,:nce concern i:o 
rtnothol" EEC cm ntry would h:we to be entirely controllet'l. 
from the ho~c1 office~ on the other ho..ncl, the nppointmunt 
of s:peoictl CJ.J.thorizod relJrGsento..tives in the Iill:'lC country in 
ques'Gion 9 or the openinG of rtclvisory nncl enquiry offices or 
of clcdms o,djustnent Ggoncies 9 r~oulc1 L".ll under tho he.~\c1ing 

of freoc1oHl of es-G~·.lJliDhl:J.mrc 9 i. o. it noulcl ro(:uire lJroper 
c:.dmisrnon n.nd licensing. 

c. 5) Further, the question still. looms· nr:; lc,rgo : s over \rho·chor 
it should be permit i;ed for n oontr :et of in.su.1·r·l1ce to bo concluded 
betueun n. lJolicyholder of one country :-1.ncl r.Yl insurer of :·.nother 
ui thout any physicr.l cb.nnge of looc:.tion by one or the o·cllc-:Jr 1)o.rty. 
Such insurnnce oontrc-,.ots c.re usur:.lly turmoc1 11 corrosponc1ence 
inr3urnnces 11 , o..s they ere oontrc•.cted exclusi vel~r lJ;)r nr.y of 
corres:rondonce. YJhere snob. cnses nrise, it is J~ectsolY~lJlo 'Go 
rwaume thn'i:i the req_uirement would 1Jo impo~JOc1 th"t the conclusion 
of the contrnct should occur -,ri thout the intervention of nn 
independent cgent or lJrokor ccnd rrithout c.ctivo cc~nvc:Gsing on the 
}X',rt of the 'i:nsurer, the proviso olso boing rv.de th'".t the business 
in question vncs not n corHpulsory line of insur.:-,noe. 

c. 6) Frow the viewpoint of t11e imml'Od, the covor:.f_;;o of rifJks vi th 
nn insurer not c:c1mit·cec1 to the insured's oot-:.nt~c3r of residHnco might 
1)o ~)Qrticulc~:rl;y intor..::uting if tl:.o insurcx1 hetd lJrQnchus o.'liroc:cL 



- 22 -

For a number of reasons the insurance proposer in such cases 
often wishes to cover the risks to vrhich his business is exposed 
with the r:mme insurer and at the same conditions, regardless of 
the co1.mtry in w:1ich the sulJject-matter of insurance is situat<3d. 
Freedom of services lJermitting such conr.firehensi ve covers vrould 
also be considered as an interer3ting business proposition fOl' 
the insnrnnce inclustry. 

3.4. Pre-conditions for freedom of services 

3.4.1. In paragraph 3.2. we bave referred to the fact that the introduction 
of freedom of services is dependent upon certain lJre-condi tions 
being fulfilled. We shall confine ourselves her·e to stating 
that the fulfilwent of these pre-conditions presents very difficult 
prol)lems and will ~mdoul:!'\:;eclly take a considerable time. 

Ylorking croups of both the EDC and the C::~_[\_ have for some time 
past been studyinG· the CJUestion of how the special rules governing· 
the contract of insurance for member countries vrill have to 1)e 
co-ordinated in order to avoid prejudicinc; the interests of the 
policyholders or the injured third lJarties of IJarticulB,r member 
countries. -\le must decline to enter into details of the in-'ceres-l;ing 
problems of insurance contrs.ct law 1crhich have been on the agenda 
for discnsf:lion lJY .the competent bodies and TThich have alread;y led 
to searching discussions and analyses. On the other hand~ it 
should be mentioned tha.-G, in the event of the United ICingdom 
joining the 1BEC, particular prol)lems TIOUld arifJe l)GCB,use to our 
lmowled:~·e this country has no special law of insuranco contract, 
except for Ocean NJD.rine im.:mrance and for industrial IJife assurance. 
Thus, even in ti1is sector there nill lJe the difficult tnsk of 
findinc; some menns of rc::concilio.tion lle'bneeYl -Gho En{?;lish cm;Jlaon 
law and the codified legal s;ystem on the Europeall Continent. 

3.4.2. Moreover, the :colevant General Pro:::;rmnme has c2lled for simplification 
with rot?;arcl to the mutual recog·ni tion and enforcement of co1.u·t 
decisions in dealings betvreen the ETI:C member countries. This has 
t)een considered a prerec1uirement for the implementetion of freedom 
of services. It is understnnduJJle, aftGl' all~ b<3caur;e the ixwurecl, 
vrho io - pcn·missi :)ly - covering- his risks with an inm--'.rer resident 
in another Et:C com1-'cry, should not h;=cve to contend Yrith insuperable 
clif'ficul ties of a formal and ]'rocedurc:J. nature in legGlly 
eDtablir:Jhing his claim. Of courr:1e? this is a problem vrhich n.J)l:Jlied 
not merely to contractual relations in insurnnce but in a completely 
genercl.l -vray. 'rhere vrill 1.mdoubteclly 1Je some difficulties in 
achieving this aim and to our k.;:wuledge these l'roblems ha.ve 1 as 
yet, hnrcUy bGen -6ouched upon in the El:i:C. 

3. 5, Freedom of services of the indepenci_ent insuranco intermediar;z: 

3.5.1. At this point it is .'l}J}Jropriate to poin-G out that the I'Gccniremen-Gs 
contained in -bhe '?reaty o:f Rome ni th regard to :froed0111 of establishment 
ancl freedom of services also s.ppl;y unl"esorvec1ly to independent 
insurance intermediarie.s (brokers). Of courue, it is not neceasary 
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to have special provisions for the sals,ried agents, as these 
are merGly members of an insurance concern and thus their 
activities must bo governed by the rey_1..dreE1Emts O.llplicable to 
insurance concerns. 

The General ProgTE'.lOine (of. Para. 3. 2. ) provic~ec1 f Ol' the 
introduction of freedom of sorvices for inc1epGndent intermodisries 
nt the same time as that for insur:=mco oom1Janies rrri ting non-
Life blJ.siness, i.e. by the 31st December, 1967. As reg'ards the 
pro"blem of brokers, the spe::a.ker is only mrare that this is 
being studied y;-ithin the EIDC and tb.o Cl'lA services and also the 
Intern2.-Gional il.SEJOcLttion of Instu'r:mco B1•oko:cs (D,I.P •. ~"n.). 
~Chat the Organization of Brokers and Generf1.1 Agent:3 shoulc1 
uish to achieve the widest posEiible freedom of estalJli,shrnent 
and services for independent intermediaries is, of ooUl'se, just 
as tmderstan<bble as tho fact that the insurers, on the other 
hand, adopt a vory reserVl3cl approach to this cJueution. As this 
controversy is still at its heig'h"b and tl1G spuaker is not full;y• 
acquainted vri th all the det,?.ils, L'jt us confine om'Del ves here 
to kro observations: 

It Bhould be notocl. that? formally, the provisions of the 'rreaty 
of Rome D"ith rogo.rcl to ·bhe introduction of freoclom of services 
only allou an independent intermediary resident in the J~:C::C 
to opora:ce in another EEC country on a terrryoro.ry basis and 
even thon only subject to tho r~Ciquirements impo:3ed on domestic 
oonc(:'ll'Df:J in that country. l'itoroover, thi:c=J mus·c represent the 
export of a service to another EEC country. Such an eX}Jort 
is considered to take I)lace when an inclepenc1m1t int0rmedio.ry 
resident in Country A arranger.-:: the conclusion of nn immrr,nce 
contract lJG.b!eon an insuring J.Jartj' rosident in Country JJ and 
an insurer also rosident in Country I3 (or in Country c). 
Hm1ever, if the intermediary resident in Cotmtry .A e:wtalJlishes 
contact between nn insn:eance concern in CountTy A and an 
in[mr,:mce concorn in Country B, then tho provisions of freedom 
of services ni th regard to insurance conoe:cn:~ 1.vill e,pr)ly, i.e. 
for such an operation the ir.rcermedicry in CJ_Uustion c~m only 
claim the freedom o:f sorvio(:~s vrhich is available aloo to the 
insurer of Countr;y A nith l.'ecarcl. to his activi,cius in Country 
B ('.rlle CE.i':c and thf0 B.I.P.A,TI. seem to be:: c~.greed on this principle). 

':rl.te competent boclius of tho B, I,:l? ,A,R. are of the opinion that 
inc1e::~Gnc1ent intermediaries should also bo allm1ed a 1ride freec'lom 
of services. .At the same time, in onlc_;r to promote the quali t;y
and reliability of those servicus ~ tbe;y would like to introduce 
a so-b of 11roforJrJ:i.ona.l regulations for intermedic,r:LGs by setting 
JJICC requirements applict.cblc~ to all E:l~'C membc:r countrius. Such 
professional :cec:;·nL\tions? ullich alreD.dy eJ::ir3t to r:. oGrt::dn, 
limi tod extent in Ji'r[mce, Ilolgium and the Hot~wrlands, Hould 
req_uire thG conduO'l; of the 11rofGs;3ion of brol;,:o:c to be sulJjoct to 
offici8.1 authorisn t ion and am;rovo.l •.rh:i..ch could only be obtained 



b3r the fulfilment of certnin conditions rogarding p<:n·sonal 
circumstnnc8s and training. 1/J.oreovor, the inclopenclent 
internediaries shov.lcl be given quite extensive rights in 
regard to the insurance business sup])lied through them 
and the insurnnce concerns themselves should not l)e 

. perwi-Gted to emplo3r occasionnl, pRrt-time agents in 
addition to their full-time agents. 

1J:lhe opposition of the insurc.nce associations of the oix 
TI:}tiC countries to the idea of strict rrofessiono.l ru::s'ulations 
for ·che entire EEC region is evidently ve;ry strong, lJ;y nnd 
largG. I:o f.cwt it is furthe1~ s-Grenc,'thened by the view tabm 
by thG JI:EC P:::crlio.went durinG tho cliscnstlion of the General 
Prot,Tamme for introduction of freGdow of services that 
such professionG.l re{SUlt~-Gions c.re un:c1ecossar:r. 1J:llliE: view 
hns been supported by tho EEC Cou:nittoo, at lec:s-G for -Gho 
tirno lJeing and 11ithout 1')rejudice to tho finnl solutio11. 

This discussion as to uhat form froc;dom of servicos vill 
take in the field of insurc:·.nce c:::mnot conclude uithout reforcmce 
to the gi"Gat ilrrportance nhich the 'I'ronty of Romo attaches to 
the crention no-G only of o. Common l'!hrket lJut also of equal or 
simi1ELr sta~cting conditions for all 1'.2rkot :participants. _!wcording 
to Article 101 of the 1freat;;r of Rome, ·the :CEC Commission must 
ta.ke romodial measures if it finds th£It diLl ering logc.l and 
o.dminicd;rati ve roql..liremcmts in the inc1i vichF1 memlJer countries 
tend to distort the conditions of competitiol'l on the Cotunon 
I~Itn·ket. Such mcm.::mres could tnke tlh; form of nog'otia tions with 
the G-ovenunents concerned or the issue of guiding principles. 

Al thoug'l1 Ar:cicle 101 h2s made no cpecific reference to the 
iDsur2,noo indurJtry, o.nd E:l though the 'J.lrec1.ty of Rome c1oos :cwt 
m::prescly proscribe tho cre,n,-.bion of n 11 Connuon Insurc-tnce i'ic1rket 11 , 

it is ro::~son::cble to ascn:uile -Ghat measures -Go counteract distortions 
of competition through diffo:d.nc leG,'fll requiremon-Gs in the member 
countries must be :takun by the EEC Col'JmisGion in any nncl o.ll of 
the sectors of ac-Givity nffected (Commentary by \~:ohlfdrrt-Everling
Glaesner-Sprung~ p. 30 5) • 

3· 7. 1J:lhe provisionG of -Ghe EEC ni-Gh rc3g:1rd to fruecJ.om of estG.blisbment 

Althou[,'h fl'endom of ef:Jtc,lJlishment iG no·l; the main theme of 
this c1iscl..Wsion 1 -Gho achievemGnt of this 11fruucloE:i 1 is one of 
tho p:ce-recruisi-Gos for introduction of froedo;n of servico8 vithin 
tho ECC (of, JX1.rD,. 3. 2. ) • Briof ref erance Pm::d; -Ghorof ore be wr::de 
to the fact that agenciGs 2.nd ·~:~rnYwhes can only lJo :3et up lw 
foreif,'11 insu:r:>m1cG com1Janius in :C:CC c01mtries if s}x:cific official 
permisr:1ion has boon grnntec1. Moreover ti1e insurance companies 
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operating in the EEC are required, both at the time of o.dmission 
o.nd also in the lnter course of operations, to produce various 
Her1s of evidence of their acceptnbili ty and to sul)mi t to State 
supervision on a legal m1d financial basis. One VGry im.pol"tant 
item' which must lle evidenced is a margin of sol voncy, i.e. a 
minimum level of capital P.nd free resurve:B ·which is in principle 
related to the vohm1e of business but at the smne tine invol vos 
certf'.in absolute minima. It has not yot been conclusively 
decided >;crhether the requiremcmts ac~ to minim1}.111 co.pitnl and free 
reserves ap}Jly to ,~.11 insurance com.})anies resident in the EEC 
or only to those oonc~'rns which opern:ce alJroad, i.e. in other 
EEC member countries ( oompngnies 11 8. vocation elU'opeenne 11 ). 

3. 8. The effoots of the EI'JC freec1om of services on the insurers of 
11 out sid"81icountries 
---~·-..-..- .. ....., . 

The fore::;·oil!.g reserves ho.ve concr3rned the froGc1om of services 
to l)e introducod in the EEC exclusively from the vievrpoint of 
inslU'ers ancl insuroc1 resident in -bh?.t :region, In vievr of the 
lr.rgo munlx1r of insl.U't•.nc3 comp~:nies of "outside 11 countrioo 11hich 
hr;vG maintr:dnoc1 agencies and branches in the six FJ~C member 
countries for mo.ny docaclos in some ce..ses ~ tlw quos"Cion arises 
whothor and to wh2t oxten-G nny froedom of sorviceo introduced 
ni thin the EEC could or should lx; ex'Conclec1 to tho c,c;encieo nnd 
brr:.nchos of 11 outside 11 oora.panies. 

Article 59~ para. 1? of the Treaty of Rome spocificnlly 
stntos - quite n<turnlly - th2.t the progTos·~;ivo al)oli tion of 
restrictions on the suppl;y of Aorvices only <:cpplies to nationals 
of the J.DEC mcm1)er countries who are rr"sidont in one of tlwse 
countries, Hurwvor, parn. 2 of tllG so.mo Article adds that the 
EEC Council cnn? by unanimouo decision8 o.nd UilOIJ. the proposnl 
of the Commisr3ion~ o.pply the provisions rou;:•.rding freedom of 
servicos nlso to those suppliers Y-rhich nre nfJ.tiono.ls o:f 11 outsic1e 11 

countries but resident within the Community. 11n.1ere the EEC 
Council of ltinisterr~ so rusol V•3S, the ngencies and lJranchos 
established in c:m EEC mmnbor country by 11 outside 11 in.surnnoe companies 
ma;y ·G:<.ke advanti:\g'e of the provisions for freec10I.tJ of services. 
This 7 houever, prom1Jts the:: question wheth0r such an oxtension is 
desirnblo or even nocessrtry, 

It is felt thc:t; t110 problem here is mninly- one of psychology 
and business policy. Quite apo.:ct from the question of 1rh,/chor 
the introduction of frer;dom of services would offer the EEC 
insur0rs themsol vos substnntic;_l ncF itionccl opportunities of 
business 7 thoro is the dcmger th:.~t tho ac,'encios o,;1d brunches sot 
UlJ in an EEC country? by, Sfi.y, D:ritish or ::Jviss insurers could 
lJe regnrdoc1 ~w toclmicelly and financially Ul1G(lUCl to tho domestic 
com1;etitors. ThiG mi,c;ht be so if the dome::d;ic companieu of the 
EIDO countries in CiUestion uere alloviod, to some extent, to offer 
insurnnce coverage evun beyond the frontierG of their country, 
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rrhereas this opportunity wo.s not given to the ovc::r_'seas 
representatives in the EEC of 11 outside 11 co1mtries. It is felt 
thn-G such 2 discrimiuation against the branchGs or agencies 
representing non-EEC comp::mier:J should bG avoided, evon o.lloving 
for the fact th::d:; it mi:::;ht perhr.ps onl3r l)e o. sliglrl:i 9 more.l 
discriminc,-bion. rc~,uiJce 8.part from this, it is in the interests 
of the ineu:cing pulJlic thnt thG suppliGrs of sGrvicGs in one 
nnd the soJne domestic m2rket should not have different rights. 

1\.ll enquiries concvrning the British Insuro.nce Lnw [,s,.3ocin.tion 
should be addressed to the Honornry Secretary, 21, J\lclermnnbury, 
London, E.C.2. 


