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Summer meeting 

This \vill be held on Thursday, 2nd June, 1966 at 6 p. m. in the 
Council Chamber of The Chartered Insurance Institute,The Hall, 20, Aldermanbury, 
London, E.C.2. It will take the form of a debate with a contingent of 
students from the Insurance Lmr Institute of Cologne University 111ho are 
here for a study progrnmme. The subject of the debate will be "That premium 
rates and policy wordings should be subject to State control". This will 
be proposed by two of the visitors while h.ro members of BILA vJill speak 
against the motion. After the debate the Association will entertain the 
visitors to a buffet supper. 

The charge for the supper is 12/6d per person. If yo1l are planning 
to come and have not already intimated your intention to the Hon. Secretary, 
vJOuld you kindly do so as soon as possible. 

The impact of insurance on the law of torts 

This was the subject of a thought-provoking address given to the 
Association at its last meeting on the 30th March by Prof. R.F.V. Heuston, 
M.A., LL.B. The meeting was well attended and the keen interest in the 
subject \VD.S manifest by the quality of the discussion which follo~pJed the address. 
The full text of Prof. Heuston's address appears elsewhere in this bulletin. 

Forthcoming meetings 

The A.G.M. has been arranged for Honday, 19th September. After a short 
business session the meeting will be addressed by Dr. Marcel Grossmann on 
the subject of "The Freedom of Services in the field of Insurance as treated 
by the OECD and Common Harket". 

A further meeting has been arranged for tJednesday, 7th December, when 
the speaker will be Dr. B. Rudden of Oriel College, Oxford, and the subject 
"Soviet Insurance Law". 

Further details of these meetings will be issued later, but in the 
meantime members are asked to note that the venue for both meetings will be 
the 11vlinter Gardens 11

7 Cora Hotel, Upper 1zJoburn Place, London, V!.C.l. 
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Hamburg. Congress 

The Chairman, one of our Vice-Presidents, and several other members 
of the Association will be attending the Hamburg Congress. Contributions 
from the Association have been submitted in respect of four of the subjects 
to be studied at the Congress. It is hoped to provide a report of the Congress 
in our next issue. 

It can be reported that about 400 delegates from some 30 countries all 
over the world will be nttending the Congross. The Germans will form the 
largest national group, 150, Italians, 70, Swiss, 20, Austrians, 20, Swedes, 20, 
Norwegians, 15. Other countries sending 10 or more delegates include: France, 
Belgium, Denmark, Greece, Japan and the U.S.A. Smaller delegations will be 
jn attendance from China,·Finland, Gt. Britain, Guatemala, Argentina, Iraq, 
Israel, Colombia, Luxembourg, Peru, Poland, Portugal, Soviet Union, Nexico, 
Spain, Czechoslovakia, Turkey, Uruguay, and Yugoslavia. 

It is estinated that about 80 national reports on various subjects of 
the Congress will be submitted plus six general reports which will present 
a general comparative statement of the law • These reports (the longer ones 
in summary form) vtill be available in English. \'Jhile the national reports 
are submitted for preparatory work, the general reports will be read and 
discussed at the ConGress. Any language difficulties will be overcome by a 
simultaneous translation service for the five official Congress languages, 
~1glish, French, Italian, Spanish &~d German. A team of eleven interpreters 
especially engaged for the task will be undertaking this service. 

In addition to the subjects already announced in the programme, problems 
of the insurance of nuclear energy risks will be discussed at a meeting 
arranged for Hondcty, lst August. l-'Ir. Belser of Zurich will report on 
recent developments in Europe, 111hile Mr. Ambrose Kelly will give a short 
account of the legal situation in the United States. The Japanese reporter 
on this subject vrill be Professor Kosemura from Nagoya University. 

The President of the Federal Republic of Germany, Dr. Heinrich Lubke, 
has assumed patronage over the Congress. The federal ministers of the 
legal, economic and finance departments are expected to be present at the 
opening meeting as also will the President of the federal insurance department, 
and representatives of the government of the state of Hamburg. 

JUSTICE 

JUSTICE was formed through a co@non endeavo~~~ of lawyers representing 
the main political parties to uphold the principles of justice and the 
right to a fair trial. The founder members bound ther~elves to pursue the 
objects set out in the constitution without regard to considerations of 
party or creed. The objects include: 

1. upholding and strengthening the rule of law in territories 
for which the British Parliament is responsible; 
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2. assisting the International Commission of Jurists (of 
which JUSTICE is the British section) in giving help to 
those to whom the rule of l aw is denied; 

3. keeping under r evi ew all aspects of the rule of l.:tw; 

4. co- opera ting with other nC~.tional or international bodies. 

The third obj ect has been interpreted a.s including consideration of 
any t opic in respect of which the present l aws may be thought to need 
r e form. !,n example is the interim r eport on Trial of Hotor Accident Cases 
r e f erred to in our next note. 

JUSTICE is at present looking into the possibility of compulsory insurance 
for industrial injm·ies , having regard to the growing practice of lnbour-
only s ub-contracting. Any member with views that he would like to expr ess 
i s asked to get in t ouch with the Secretary of BILA in the firs t instance . 
The Secr etary of JUSTICE has said that h e is a t all times willing to consider 
suggestions from members of BILA on any matters that might conc ern his 
society. 

JUSTICE is governed by a Council which i ncludes !VI. P' s of all political 
parties. The Chairman is Lord Shmvcross. The subscription to JUSTICE for 
members with lega l qualifica tions is £2:10: -d. Individua ls without l egal 
qualifications may join for £2. Associate corpora te memb ership (non- legnl) 
is a lso available at £5: 5: - d. Subscription under deed of covenant is 
possible. 

Enquiries about membership should be addressed to Tom Sargant, Secr etary , 
JUSTICE, 12 Crane Court, Flee t Street, London , E.C.4. 

Trial of Motor Ac cident Cases 

JUSTICE appointed a committee in February, 1964 to enquire into the 
conduct and cos ts of civil claims. The committ ee decided t o conside;:- fir s t 
claims arising out of motor accidents. The r eport of this c ommit t ee under 
the title "Trial of Motor Accident C.:1.ses 11 has been recently issued. * 

One of our mm members, Prof. G.S.A. t.Jheatcroft, has written a preface t o 
the report. Our members will find much of value in the r eport and espe cia lly 
in the Gppendices which deal with Delays, Cos ts, Motor Insurers' Bureau and 
Hotoring Courts. 

The r eport contains a summary of interim r e commenda tions r epresenting 
the committee 's general consensus of opinion. Among the r ecommendations 

* Published by Stevens & Sons, price 9s. 6d. 
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may be mentioned the following: 

That settlements negotiated between an insurance official on the one hand 
and a layman on the other should be open to review. 

That the activities of speculative claims' negotiators should be forbidden. 

That there should be established an official wholly independent non-profit 
making organisation to finance, upon the basis of a percentage of the amount 
recovered, litigation arising out of motor accidents. 

Alternatively an organisation comparable with the B.U.P.A. should insure 
against the risk of being involved in litigntion resulting from motor accidents. 

A uniform system should be established for providing nll parties with the 
statements of witnesses to the police. 

That some procedure should be introduced requiring the discovery of names 
and addresses of witnesses. 

Rules should be made to enable a trial to take place in two stages, Stage I 
as to the issue of liability followed by an interim award of a payment on 
account of damages, and Stage II as to the amount of the final award of damages. 

That the Statute of Limitations be amended so that once negotiations have 
begun, it should not be open to the defendant to plead the Statute save after 
notice requiring the clo.imant either to abandon his claim or to issue 
proceedings within three months. As an interim measure we suggest a procedure 
for keeping open by letter the period prescribed by the Statute within which 
a writ must be issued. 

That consideration should be given to the possibility that the court should 
be empowered to require witnesses not called by either party to attend and 
be examined as "witnesses of the court". 

That research should be undertaken as to the social purpose of damages for 
personal injuries, and principles evolved. 

That evidence of actuaries be freely used in the assessment of damages, their 
reports being submitted for agreement before trial. 

That the court should, in assessing damages, make a separate award as to 
the value of future pecuniary losses. 

That in appropriate cases the court should award an nnnuity and not only n 
lump sum. 

A judge should have some discretion, nfter a payment into court of a sum 
greater than his aw.:rrd, nevertheless to award the whole or part of his 
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costs to a plaintiff or to exctille a plaintiff from payment of the whole or 
part of the defendant's costs. 

That machinery should be devised by virtue of which the entitlement of the 
victim of the hit-and- run. motorist to compensation from the Hotor Insurers' 
Bureau could be assessed judicially. 

Huch of the report will be pertinent to the recently appointed \Jinn 
Committee. 

VJinn Committee 

In our last bulletin we drew attention to this committee which has 
been set up to considerthe jurisdiction of the .courts in actions for 
personal injuries. It would be helpful if any member contemplating giving 
evidence to this c ummittee would first get in touch with the Secretary of 
this Association. 

!' .::ttionD.L Hond . Safety Advisory Council 

It we~ reported in Hansard of 9th Harch, 1966 that the Hinister of Transport 
was asked in .the House of Commons if she would take steps to study the methods 
by vlhich motor insurance might be used as a grea.ter incentive to careful 
driving. She r eplied that she had, inasmuch as she had appointed a 
sub-committee of the National Road Safety Advisory Council under the 
Chairmanship of Sir Harold Kent to consider the significance of motor insurance 
as a factor in · r oad safety. She went on to say that compulsory pass,enger 
insurance is one of the first matters which she hoped the committee would 
consider. 

The Good Samaritan 

In our last bulletin we r eferred to the c onflict between the c ompensatory 
and the penal theories in the law of damages. VIe now draw the attention of 
our members to an article outlining the Israeli approach to a benefactor' s 
right of action. against a tortfeasor which appeared in the Hodern Law Review, 
Volume 29, No. l, J anuary, 1966. 

The writer, H. Shalgi of the Faculty of Law, Hebrew University of 
J erusalem, in discussing this issue deals with the Law of Torts Amendment 
(Repair of Bodily Harm) Bill t-.rhich was passed by the Israeli Legislature 
on April 2nd, 1964. It provides a right of nction against a wrongdoer 
for expenses, r emuneration, etc., incurred, not only by employers but 
also by anyone \.Jho through his services mitigated the injured person 1 s 
harm. It is a very wide r emedy given to oll sorts of persons offering 
a id to their injured neighbours in distress . 
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Ther e is one important exception. "A body corporate carrying on 
insurance business which r epairs the harm tmder an insurance contrac t 
with the victim, is not entitled t o r ecover under the law." The reason 
f or this is tha t in Israel the view i s t aken that paying insurance claims 
is the specific undertaking of insurers and part of the risks of their 
business. Their r emuneration is, and should be , the premiums paid by 
t he ir clients . It would be a privileged business indeed , in Israel, 
if insurers could get the pr emium and a t the same time be r e imbursed 
after having paid a ,claim under the contr act of insurance. 

Ar ound the Courts 

Among the cases decided in the courts during the f irst quarter of 
the year are s everal which ho.ve a bearing on insurance l aw. 

"Storm and Tempest" - Househol d insurance . 

In Oddy v. Phoenix :·tssurance Co., Ltd. heo.rcl befor e Hr. Justice Veal e 
at Cornwall ftssizes, the t erms 11 storm o.nd t empest " .1t1e r e given a judicial 
de finition. The pl aintiff had a bunga low built on a plot of l o.rtd and 
ins ured it under a householder's policy covering los s or damage caused by 
storm or t empest but excluding damage caused by flood, su-.Jsidence or 
l andslip. idt er heavy and persistent rain, a retaining wall on ad j oining 
l and collapsed on to the bungnl ov1. 

The claim failed because the wall was i nsufficient in design and 
collapsed fr om the pressure of wnter vJhi-ch h"d built up behind it and not 
fr om violent wind. "Tempest" meant severe storm, and "storm" mePJlt violent 
wind accomp~~ied by r a in or hail or snow, but not heavy or pe rsistent r a i n. 
Mor eover, the fall was a l andslip which was specifically excluded in any 
event. (1966) l Lloyd ' s Rep.l34. 

Efficient Condition - Motor i nsurance 

In Conn v. l'lest minster Hot or Insurance !'tssociation Ltd. the Queen ' s 
Bench Division hnd t o consider the meaning of "efficient condition" in a 
motor insurance policy. The insurer s ' policy covered a t axi-cab which 
collided with raili ngs and r esulted in injury t o the insured and his 
passengers and a write- off of the vehicle. The passengers were indemnified 
but the claim for the l os s of the t axi was r e j ected on the grounds that 
the insured hnd not complied v.Jith a condition of the policy requiring him 
t o t nke all r ensonable steps to maintain the vehicle in nn "efficient 
condition". The brnkes wer e defective and the t yr es were worn although 
there was evidence as t o routine maintenru1ce of the vehicle . 

It was held by Sellers, L.J., tha t the insured vm.s entitled to r ecover 
becaus e the condition r elated t o the efficiency of the vehicle as one 
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moving on the road i n circumstances which mi ght caus e a loss. Efficient 
condition did not mean. "perfcct condition" and was not the same as efficient 
condition in the cas e of a contract between a mctorist and n garage. The 
circumstances of the .~ccident seemed t o suggest that the driver moment arily 
dozed off , and was not caused by the condition of the brakes nnd tyres . 

The insured also cla i med the costs of r epr esentation at a Magistra t es ' 
Court wher e he was chctr ged for cnrel ess driving nnd for h.:wing de f ective 
brakes. The appropriate policy condition r ead : 

"The company v.Till at the ins ured's r equest or a t their own 
option arrru1ge for l egal r epresentation nt any Cor9ner' s I nques t 
or fatal inquiry or for l egal de f ence in any Court of Summary 
Jurisdiction in r espect of any proceedings in r e l at i on to any 
accident or occurrence which mny be the subject of indenmity 
under this Section." 

!:.s ther e had not been a request by the insured and o. r efusal by the 
in.surers, i t was held that the l a tter wer e not liuble for the costs of 
l egal r epresentation. (1966) 1 Lloyd's Rep . 123. 

Bail ees' i nsurabl e i nter es t - Goods i-,.1 transit insurance 

I n Hepburn v. ,\. Tomlinson (Haulier ) Ltd. it was hel d by the House 
of Lords, a ffirming the decision of the Court of Appeal, that the fact 
tha t a bailee has an _insurable inter E:s t beyond his own personal l oss if 
goods are destroyed has never been r egarded as in cmy \-Jay incons istent with 
the over-riding principle that ins urance of goods i s a contra ct of i ndemnity. 

A goods in trcmsi t policy was i ssued by n Lloyd 1 .s underwriter t o a 
firm of haulage contr.::tetor s . The goods cover ed wer e cigarettes described 
as the property of the Imperial Tobacco Co ., Ltd. and 111ere stol en fr om 
l orries l eft overnight in unlonding bays at I mperial's warehouse. The 
ques tion was whether the carriers, as b11.ilees , had an insurabl e inter est 
in the full value of the goods as stated in the policy cmd could so r ecover 
holding the balance in excess of their personal l oss as trustees for the 
o"1ners. 

It was hel d tha t they could s o r ecover and tho.t ther e is no rule that 
a bo.ilee who has only a limi t ed i nt er est in the goods insured cannot 
r ecover more than sufficient to indemnify his own personal l oss unless he 
is shown to have int ended t o i nsure f or the benefit of the ovmer. Ther e 
was no question of the policy being invalid as a vmgering policy. (1966 ) 
1 /~11 E . R. 418 . 
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Creation of trust - Life assurance 

In Re Foster's Policy. Henneer v. Foste!' A.nd others, the court had 
t o consider whether a trust had been creat ed under n policy of life 
assurrmce. The policy was e ffect ed by a father "on the:: life of and 
for the bene fit" of his infant daughter. The sum assured was to become 
payable on the death of the life assured after the "option anniversary", 
which was the anniversary of the commencement of the insurance next 
before the attainment by the insured of the age of 25. On the death 
of the daughter befor e the option anniversary, the pr emiums were return.:tble 
t o the father and until that date he could, without consent of the 
daughter, surrender, r educe or borrow on the policy. Aft er the option 
anniversary "the like rights shall be vested in and for the benefit of 
the ins ured (daughter) ••• " 

It '-'JaS held thnt ns the right t o surrender the policy or t o borrow 
on it vested in the daughter after the option anniversary, with the 
consequence that the father ceased to have any beneficial inter est in the 
policy, and as the policy moneys could not become payable until after the 
option 3.l1niversary, an implied trust of the policy moneys had been 
constituted in favour of the do.ughter. (1966) 1 All E.R. 432. 

Recent Developments in f!iotor Insurance 

I t is regretted that a foot-note was omitted from the first page 
of this article in our last bulletin which should have made clear that 
the author is Prof. E.R. Hardy Ivamy, LL.B., Ph.D., Professor of Law 
at Univer sity College London. VJe apologise to Prof. Ivamy for this 
unintentional discourtesy. 


