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Summer meeting

This will be held on Thursday, 2nd June, 1966 at 6 p.m. in the
Council Chamber of The Chartered Insurance Institute,The Hall, 20, Aldermanbury,
London, E.C.2. It will take the form of a debate with a contingent of
students from the Insurance Law Institute of Cologne University who are
here for a study programme. The subject of the debate will be "That premium
rates and policy wordings should be subject to State control®. This will
be proposed by two of the visitors while two members of BILA will speak
against the motion. After the debate the Association will entertain the
visitors to a buffet supper.

The charge for the supper is 12/6d per person. If you are planning
to come and have not already intimated your intention to the Hon. Secretary,

would you kindly do so as soon as possible.

The impact of insurance on the law of torts

This wag the subject of a thought-provoking address given to the
Association at its last meeting on the 30th March by Prof. R.F.V., Heuston,
M.A., LL.B. The meeting was well attended and the keen interest in the
subject was manifest by the quality of the discussion which followed the address.
The full text of Prof, Heuston's address appears elsewhere in this bulletin.

Forthcoming meetings

The A,G.M. has been arranged for Monday, 19th September. After a short
business session the meeting will be addressed by Dr. Marcel Grossmann on
the subject of "The Freedom of Services in the field of Insurance as treated
by the OECD and Common Market".

A further meeting has been arranged for Wednesday, 7th December, when
the speaker will be Dr. B. Rudden of Oriel College, Oxford, and the subject
"Soviet Insurance Law'. -

Further details of these meetings will be issued later, but in the
meantime members are asked to note that the venue for both meetings will be
the "Winter Gardens', Cora Hotel, Upper Woburn Place, London, ¥.C.1.



Hamburg Congress

The Chairman, one of our Vice-Presidents, and several other members
of the Association will be attending the Hamburg Congress. Contributions
from the Association have been submitted in respect of four of the subjects
to be studied at the Congress. It is hoped to provide a report of the Congress
in our next issue.

It can be reported that about 400 delegates from some 30 countries all
over the world will be attending the Congress. The Germans will form the
largest national group, 150, Italians, 70, Swiss, 20, Austrians, 20, Swedes, 20,
Norwegians, 15. Other countries sending 10 or more delegates include: France,
Belgium, Denmark, Greece, Japan and the U,S.A. Smaller delegations will be
in attendance from China, Finland, Gt. Britain, Guatemala, Argentina, Iraq,
Israel, Colombia, Luxembourg, Peru, Poland, Portugal, Soviet Union, Mexico,
Spain, Cgechoslovakia, Turkey, Uruguay, and Yugoslavia.

It is estimated that about 80 national reports on various subjects of
the Congress will be submitted plus six general reports which will present
a general comparative statement of the law . These reports (the longer ones
in summary form) will be available in English. While the national reports
are submitted for preparatory work, the general reports will be read and
discussed at the Congress. Any language difficulties will be overcome by a
simultaneous translation service for the five official Congress languages,
English, French, Italian, Spanish and German. A team of eleven interpreters
especially engaged for the task will be undertaking this service.

In addition to the subjects already ammounced in the programme, problems
of the insurance of nuclear energy risks will be discussed at a meeting
arranged for Monday, lst August. Mr. Belser of Zurich will report on
recent developments in Zurope, while Mr. Ambrose Kelly will give a short
account of the legal situation in the United States. The Japanese reporter
on this subject will be Professor Kosemura from Nagoya University.

The President of the Federal Republic cf Germeny, Dr., Heinrich Lubke,
has assumed patronage over the Congress. The federal ministers of the
legal, economic and finance departments are expected to be present at the
opening meeting as also will the President of the federal insurance department,
and representatives of the government of the state of Hamburg.

JUSTICE

JUSTICE was formed through a common endeavour of lawyers representing
the main political parties to uphold the principles of justice and the
right to a fair trial. The founder members bound themselves to pursue the
objects set out in the constitution without regard to considerations of
party or creed. The objects include:

1. upholding and strengthening the rule of law in territories
for which the British Parliament is responsible;




-3 =

2. assisting the International Commission of Jurists (of-
which JUSTICE is the British section) in giving help to
those to whom the rule of law is denied;

3. keeping under review all aspects of the rule of law;
Lk, co-operating with other national or international bodies.

The third object has been interpreted as including consideration of
any topic in respect of which the present laws may be thought to need
reform. An example is the interim report on Trial of Motor Accident Cases
referred to in our next note.

JUSTICE is at present locking into the possibility of compulsory insurance
for industrial injuries, having regard to the growing practice of labour-
only sub-contracting. Any member with views that he would like to express
is asked to get in touch with the Secretary of BILA in the first instance.
The Secretary of JUSTICE has said that he is at all times willing to consider
suggestions from members of BILA on any matters that might concern his
society.

JUSTICE is governed by a Council which includes M.P's of all political
parties. The Chairman is Lord Shawcross. . The subscription to JUSTICE for
members with legal qualifications is £2:10: -d. Individuals without legal
qualifications may join for £2. Associate corporate membership (non-legal)
is also available at £5: 5: -d. Subscription under deed of covenant is
possible.

Enquiries about membership should be addressed to Tom Sargant, Secretary,
JUSTICE, 12 Crane Court, Fleet Street, London, E.C.k4.

Trial of Motor Accident Cases

JUSTICE appointed a committee in February, 1964 to enquire into the
conduct and costs of civil claims. The committee decided to consider first
claims arising out of motor accidents. The report of this committee under
the title "Trial of Motor Accident Cases' has been recently issued.®

One of our own members, Prof. G.S.A. Wheatcroft, has written a preface to
the report. Our members will find much of value in the report and especially
in the appendices which deal with Delays, Costs, Motor Insurers' Burcau and
Motoring Courts,

The report contains a summory of interim recommendations representing
the committee's general consensus of opinion. Lmong the recommendations

* Published by Stevens & Sons, price 9s.6d.



may be mentioned the following:

That settlements negotiated between an insurance official on the one hand
and a layman on the other should be open to review.

That the activities of speculative claims' negotiators should be forbidden.

That there should be established an official wholly independent non-profit
moking organisation to finance, upon the basis of a percentage of the amount
recovered, litigation arising out of motor accidents.

Alternatively an organisation comparable with the B.U.P.A. should insure
against the risk of being involved in litigation resulting from motor accidents.

A uniform system should be established for prov1d1ng 211 parties with the
statements of witnesses to the police.

That some procedure should be introduced requiring the discovery of names
and addresses of witnesses.

Rules should be made to enable a trial to take place in two stages, Stage I
as to the issue of liability followed by an interim award of & payment on
account of dameges, and Stage II as to the amount of the final award of damages.

That the Statute of Limitations be amended so that once negotiations have
begun, it should not be open to the defendant to plead the Statute save after
notice requiring the claimant either to abandon his claim or to issue
proceedings within three months. As an interim measure we suggest a procedure
for keeping open by letter the period prescribed by the Statute within which
a writ must be issued.

That consideration should be given to the possibility that the court should
be empowered to require witnesses not called by either party to attend and
be examined as 'witnesses of the court'.

That research should be undertaken as to the social purpose of damages for
personal injuries, and principles evolved.

That evidence of actuaries be freely used in the assessment of damages, their
reports being submitted for agreement before trial.

That the court should, in assessing damages, make a separate award as to
the value of future pecuniary losses.

That in appropriate cases the court should award an annuity and not only a
lump sum.

A judge should have some discretion, after a payment into court of a sum
greater than his award, nevertheless to award the whole or part of his
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costs to a plaintiff or to excuse a plaintiff from payment of the whole or
part of the defendant's costs. :

That machinery should be devised by virtue of which the entitlement of the
victim of the hit-and-run motorist to compensation from the Motor Insurers'

Bureau could be assessed judicially.

Much of the report will be pertinent to the recently appointed Winn
Committee.

Winn Committee

In our last bulletin we drew attention to this committee which has
been set up to consider the jurisdiction of the courts in actions for
personal injuries. It would be helpful if any member contemplating giving
evidence to this committee would first get in touch with the Secretary of
this fAssociation.,

I"ational .Road Safety. Advisory Council

It was reported in Hansard of 9th March, 1966 that the Minister of Transport
was asked in the House of Commons if she would take steps to study the methods
by which motor insurance might be used as a greater incentive to careful
driving. She replied that she had, inasmuch as she had appointed a
sub-committee of the National Road Safety fAdvisory Council under the
Chairmanship of Sir Harold Kent to consider the significance of motor insurance
‘as a factor in road safety. She went on to say that compulsory passenger
insurance is one of the first matters which she hoped the committee would
consider.

The Good Samaritan

In our last bulletin we referred to the conflict between the compensatory
and the penal theories in the law of damages. Ve now draw the attention of
our members to an article outlining the Israeli approach to a benefactor's
right of action against a tortfeasor which appeared in the Modern Law Review,
Volume 29, No. 1, January, 1966.

The writer, M. Shalgi of the Faculty of Law, Hebrew University of
Jerusalem, in discussing this issue deals with the Law of Torts Amendment
(Repair of Bodily Harm) Bill which was passed by the Israeli Legislature
on April 2nd, 1964, It provides a right of action against a wrongdoer
for expenses, remuneration, etc., incurred, not only by employers but
also by anyone who through his services mitigated the injured person's
harm. It is a very wide remedy given to all sorts of persons offering
aid to their injured neighbours in distress.,
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There is one important exception. "A body corporate carrying on
insurance business which repairs the harm under an insurance contract
with the victim, is not entitled to recover under the law.'" The reason
for this is that in Israel the view is taken that paying insurance claims
is the specific undertaking of insurers and part of the risks of their
business. Their remuneration is, and should be, the premiums paid by
their clients. It would be a privileged business indeed, in Israel,
if insurers could get the premium and at the seame time be reimbursed
after having paid a claim under the contract of insurance.

Around the Courts

Among the cases decided in the courts during the first quarter of
the year are several which have a bearing on insurance law.

"Storm and Tempest!" - Household insurance.

In Cddy v, Phoenix Assurance Co., Ltd. heard before Mr. Justice Veale
at Cornwall fAssizes, the terms ''storm and tempest'" were given a judicial
definition. The plaintiff had a bungalow built on a plot of lond and
insured it under a householder's policy covering loss or damage caused by
storm or tempest but excluding damage caused by flood, suvsidence or
landslip. Lfter heavy and persistent rain, a retaining wall on adjoining
land collapsed on to the bungalow.

The claim failed because the wall was insufficient in design and
collapsed from the pressure of water which had built up behind it and not
from violent wind. ‘'"Tempest!" meant severe storm, and "storm'" meant violent
wind accompanied by rain or hail or snow, but not heavy or persistent rain.
Moreover, the fall was a landslip which was specifically excluded in any
event., (1966) 1 Lloyd's Rep.13k.

Lfficient Condition - Motor insurance

In Conn v. Yestminster Motor Insurance lssociation Ltd. the Queen's
Bench Division had to consider the mcaning of "efficient condition' in a
motor insurance policy. The insurers' policy covered a taxi-cab which
collided with railings and resulted in injury to the insured and his
passengers and a write-off of the vehicle. The passengers were indemnified
but the claim for the loss of the taxi was rejected on the grounds that
the insured had not complied with a condition of the policy requiring him
to take all reasonable steps to maintain the vehicle in an "efficient
condition'. The brakes were defective and the tyres were worn although
there was evidence as to routine maintenance of the vehicle.,

It was held by Sellers, L.J., that the insured was entitled to recover
because the condition related to the efficiency of the vehicle as one
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moving on the road in circumstances which might cause a loss. Efficient
condition did not mean '‘perfect condition'" and was not the same as efficient
condition in the case of a contract between a mctorist and a garage. The
circumstances of the accident seemed to suggest that the driver momentarily
dozed off, and was not caused by the condition of the brakes and tyres.

The insured also claimed the costs of representation at a Magistrates!
Court where he was charged for careless driving and for having defective
brakes. The appropriate policy condition read:

"The company will at the insured's request or at their own
option arrange for legal representation at any Coroner's Inquest
or fatal inquiry or for legal defence in any Court of Summary
Jurisdiction in respect of any proceedings in relation to any
accident or occurrence which may be the subject of indemnity
under this Section."

As there had not been a request by the insured and a refusal by the
insurers, it was held that the latter were not liable for the costs of
legal representation. (1966) 1 Lloyd's Rep. 123.

Bailees' insurable interest - Goods in transit insurance

In Hepburn v. 4. Tomlinson (Haulier) Ltd. it was held by the House
of Lords, affirming the decision of the Court of Appeal, that the fact
that a bailee has an insurable interest beyond his own personal loss if
goods are destroyed has never been regarded as in any way inconsistent with
the over-riding principle that insurance of goods is a contract of indemnity.

A goods in transit policy was issued by a Lloyd's underwriter to a
firm of haulage contractors. The goods covered were cigarettes described
as the property of the Imperial Tobacco Co., Ltd. and were stolen from
lorries left overnight in unloading bays at Imperial's warechouse. The
question was whether the carriers, as bailees, had an insurable interest
in the full value of the goods as stated in the policy and could so recover
holding the balance in excess of their personal loss as trustees for the
owners.

It was held that they could so recover and that there is no rule that
a bailee who has only a limited interest in the gceods insured cannot
recover more than sufficient to indemnify his own personal loss unless he
is shown to have intended to insure for the benefit of the owner. There
was no question of the policy being invalid as a wagering policy. (1966)
1 £11 E.R. 418.
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Creation of trust - Life assurance

In Re Foster's Policy. Menneer v. Foster and cthers, the court had
to consider whether a trust had been created under a policy of life
assurance., The policy was effected by a father "on the life of and
for the bhenefit!" of his infant daughter. The sum assured was to become
payable on the death of the life assured after the "option anniversary',
which was the anniversary of the commencement of the insurance next
before the attainment by the insured of the age of 25. On the death
of the daughter before the option anniversary, the premiums were returnable
to the father and until that date he could, without consent of the
daughter, surrender, rcduce or borrow on the policy. Lfter the option
anniversary "the like rights shall be vested in and for the benefit of
the insured (daughter) ..."

It was held that as the right to surrender the policy or to borrow
on it vested in the daughter after the opticn anniversary, with the
consequence that the father ceased to have any beneficial interest in the
policy, and as the policy moneys could not become payable until after the
option anniversary, an implied trust of the policy moneys had been
constituted in favour of the daughter. (1966) 1 All E.R. 432,

Recent Developments in Motor Insurance

It is regretted that a foot-note was omitted from the first page
of this article in our last bulletin which should have made clear that
the author is Prof, E.R. Hardy Ivamy, LL.B., Ph.D., Professor of Law
at University College London. Ve apologise to Prof. Ivamy for this
unintentional discourtesy.



