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RECENT DEVELOPNlENTS IN :MOTOR INSURANCE 

E. R. HARDY IV ANY 

Some Lloyd•s motor insurance policies contain an arbitration 
clause. So also do policies issued by insurance companies. But in 
1956 the members of the British Insurance Association agreed not to 
insist upon arbitration if the insured preferred to have the question 
of liab::.lity as distinct from amount, determined by a Court in the 
United Kingdom. Lloyd 1 s underwriters were also parties to this 
arrangement.l 

It might have been thought that this change would have led to a 
considerable increase in the number of reported cases of motor insurance 9 

with the result that the meaning of many of the clauses found in 
policies would have become settled in the same way as those appearing 
in the Lloyd's marine policy. 

But this has not happened possibly because the parties have 
tended to prefer to have their disputes still resolved by arbitration, 
on the ground that this method is more convenient and less expensive, 
or because more ceses have ·been settled out of Court. 

But although only a few cases on motor insurance have been 
reported, some of them are of far reaching importance - especially 
those which have concerned the Motor Insurers' Bureau. 

This lecture was first delivered at University College London on 
November 25th, 1965 and will appear in the summer of 1966 in the 
series "Current Legal Problems" published by Stevens & Sons, Ltd. 

1. See generally Commercial Court Users' Conference Report, 1962, 
Cnmd. 1616. 
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CONDITIO:r:TS 

"Keeping Vehicle in Good St2.te of Repair" 

InsurEmce policies frequently contain a condition that the 
insurers will not be responsible for indemnifying the insured if he 
fails to take all reasonable precautions to "keep the vehicle in a 
good state of repair". 

Whether he has done so is a matter of fact in each case. Thus, 
in Liverpool Corporation v. T.H. & R. Roberts Etnd Mars!!; GE\rthwaite 
(Third Party)2 the ovmers of a motor coach insured under a policy con­
taining this type of condition failed to obtain an indemnity from the 
insurance company when it w2.s sho1m that or.ring to their inadequate 
system of maintenance the brgkes had become defective. 3 They \7ere held 
to be in breech of condition in thet they had fe,iled personally to keep 
the vehicle in a good state of repair. The Court consider~~ that the 
condition stating that 11the insured shall tctke all due and reasonable 
precaution to keep it in a good state of repair" imposed a personal 
obligation upon the insured, but it did not impose on them any vicarious 
liability for tho casual negligence of employees. The failure to keep 
the coach in a proper state of repair \7as due to a partner in the firm 
not exercising any adequate system to procure the periodical inspection, 
mainten3.nce and -testing of the footbr,oJze system. 

The condition went on to state th:o,t "the underrrri ters shall not 
be liable for damage or injury caused through driving the motor vehicle 
in Em unsafe condition either before or after the accident. 11 It 7ms 
contended by counsel for the third party, liho had been injured in an 
accident cc-tused by the defective brakes of the coach, the~t these words 
had the effect of imposing an absolute liability to keep the vehicle 
in a safe stR te so the.t there would be a breach of the condition 
if the vehiclG was objectively in an unsafe state, irrespective of the 
knowledge or want of reasonable precnutions on the part of the 
insured. This argument did not commend itself to Cunu11ing-Bruce, J., 
who considered that the vrords used merely expressed the consequences 
in terms of contr8..ctual liability of a failure on the pc>rt of the 
insured to exercise tho duty imposed by the first sentence of the 
condition. They did not impose a scp&ate and absolute obligf'.tion 
independent of the obligation in the first sentence. 

2. (1964)2 Lloyd 1 s Rep. 219 (Liverpool Assizes). 

3. The front brake linings were excessively -rrorn Emd, then, automatic 
adjusters had been allowed to get into such a 8tate that they were 
barely narking; c:md the servo system nas ineffictive n.s o. result 
of some clogging of the passages ',7hich had to remain reasonably 
open in order tl~,t the vacuum system might exercise force upon 
the brake shoes. See il)id., p. 222. 
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Prohibition of "Rncing" or "Speed Testing" 

A conch tion in a policy sometimes forbids the insured to take 
part in "racing" or "speed tosting".4 

In tho Canadian case of Mildner v. Se,ska tchovrc-m Government 
Insurc-mce Office5 a driver insured under a policy which wc.s subject to 
a conditionS providing that he wc..s not to use c:. car "in any race or 
speed test", drove it round a tro.ck for the purpose of undertaking 
practice la11s before entering e. rt::>co on the next de.y. Ho rmnt into a 
bend at between 55 and 60 m.p.h. and lost control of tho c8.r, which was 
severely damaged. The Queen's Bench Court of Saskatchewan held that 
the insurance company wgs not liable because the condition had been 
broken. l'iTacPherson, J., se.id that the nord "race 11 denoted a contest 
of speed, whilst 11 speed test" c.cant a test of speed without o, contest. 
The insured Y!as attempting to determine tho maximum speed at which he 
could naviga to ;the track. That vrns therefore a "spood test 11 , though 
it might have been n different li1c'"ttter if he had been crui3ing at 30 m.p.h. 
in order to judge the corners, the deceleration and acceleration points. 

Yfuother, of course, the insured is taking part in a "race" is a 
mc:,tter of fact. Thus, in e, case 7 decided by the Ontario Court of 
Appeal nhero it was alleged thGt the insured had taken part in o, "race", 
the evidence merely showed that hil car ws,s level Yri th th9..t of another 
driver for a distance of about 200 feet, and thc.t thoro W":.S no proof of 
excessive speed. It was held that this did not constitute a 11racen. 
There was no evidence to rebut the insured's testimony that he Has 
only trying to pass the othe~ car. 

Co-operation o:f Insured 

A condition is often inserted in a policy providing that the 
insured o..ftor o.n accident must co-operate with the insurer. 

The policy in tho Canadian case of Thorsen v. Merit Insurence 
Co. 8 ·was subject to such a condition. 9 Here the insure cl 1.vas involved 
in an accident. Ho gave the insurance company who.tever information 
he had respecting it, and came ·willingly to the coupany 1 s office. 

4, Sometimes the prohibition is expressed in the form of an exception 
of liability, i.e., the insurance com})any is not to be liable in 
the case of "racing, pace-making or speed testing". 

5. (1962) 40 w. vi.R. 86. 

6. Imposod by Section 34(2) (1) (d) of the Autonobile Accid0nt 
Insurance Act, R.S.S. 1953, eh. 371. 

7. Gore Mntu8.l Insumnce Co. v Rossignoli (1964) 45 D.L.R. (2d) 216. 

8, (1963) 41 D.L.R. (2d) 528 (Supreme; Cburt of Alberta). 

9. By reason of sect.302(6) of the Alberta Insurance Act,R.S.A.,l955, 
ch.l59· 
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It is surprising that no mention was made in this case of a 
case decided by the Ontario Court of Appeal two years earlier, 15where 
the facts were precisely similar, though the policy was not a motor 
car insurance policy but one in respect of personal accident. Here, 
too, it was heldl6 tl~"t a causative connection between the intoxication 
and the death·. need not be sho\'m. 

"Vehicle Used for Pur·oose of Motor Trade 11 

17 The policy in Bro-wning v. Phoenix Assurance Co. Ltd. stated 
that the insurance company was to be liable if the loss or damage 
took place whilst the car was being urwd 11for social domestic and 
pleasure purposes 11

, but not vvhen used for any purpose in connection 
with the motor trade 11 • 11. perr1i tted driver, 18 who was a garage 
er.1ployee, was involved in an accident, and clcdmed that he had been 
authorized to take the car out in his ovm time with his family e,s 
~assengers, and to give it a general test to soe that it had been 
properly serviced. Filcher, J., held (obiter) that, even if he had 
been so authorized (which in his o-rm view he had not,) the loss fell 
within the exception. The user nould have been for a permitted 
purpose and a specifically excluded purpose. He considered that in 
these circumstances the1~oss was not covered, ancl on this point he 
would follow a clocisivn to this effect which had stood for nearly 
25 years. It had never been corrunented on adversely, though not, 
apparently, expressly followed. 

"Being Driven in an Unroadworthy Condition" 

An exception clause sometimes fow~d in policies states that the 
insurance conpany is not to be l:iD,blc for loss or damage vrhile the 
car 11is being driven in an unsafe or unroadworthy condition". 

This type of clrmse came up for consideration by the Court of 
21 Appeal20 in Clarke v. Ne,tional Insurance & Guare,ntee Cor}Joro,tion Ltd. 

15. Givens v. Baloise Marine Insurance Co. Ltd. (1959) 17 D.L.R. (~d) 7, 

16. By a majority- Lo,idlavr and .McGillivre.y, JJ .. ~; Le Bel, J.A. 
dissenting. 

17. (1960) 2 Lloyd 1 s Rep. 360, \;i,.B. This case is rcfGrred to on 
another IJOint, )?gst, p. 8 

10. As to 11 po:::-mi tted drivers 11 see l:.£St, P• 8 

19. Passmore v. Vulc~ll.)loiler &~d....JE§J.!fE1.l1c_~_Ltsl. (1936) 
54 L1.L. Ropo 92. 

20. Harraan o..nd Pearson, L.JJ., and Havers, J. 

21. (1964) 3 All E.R. 375, C.A. 
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In this case the car concerned was a Ford Anglia nhich was designed 
to carry four pooplo. Whilst driving it with eight pe.ssengers on 
board, the insurecl was involved in Rn nccident, 2.nd claimed to be 
indernnified by the cor,1pany in respect of dar:lt:>,ges for r)ersonal injuries 
caused ~o third parties and to ono of the passengers, and for the value 
of the cnr which iias r:, total loss. It was proved thEtt by reason of 
the overloading, the steering, br2.king and control of the vehicle 1;7ere 
imp[1,ired. 

The Court of Appoal 
22 

held that the exception cle.use applied, rmd 
that the insurance conpany was not liable. In the course of his 
juC',g:r.H.mt Harman, I,.J., said23 th8,t the car wc-:,s grossly overloaded. The 
experts ht:.d ngroecl that it ~.S be driven safely, but not over 25 E1.p.h. 
In the ordinary uay for ordinary l)Urposes c.mcl going n,t o,n orclin~:,ry sort 
of pace, tho ce.r 11as unsafe. There were two viEniS on tho natter. One 
of thou W[l,S thnt it uc,s not the condition of the car which caused the 
trouble, but the nisuse of tho cnr by the insured, and that did not 
c::>r.1o within the exception clrmse. The other view \J8,s that, uhen one 
looked at the car standing at the kerb loaded up with nine people just 
before it started., anybody would sr:,y that the:; C'\r in that concli tion nas 
unroe.chJOrthy and unse.fe and th8.t it WA,S being dri von in an unroadworthy 
condi tion9 [md that there the exception applied. In his oim opinion 
th'>t conte:::1tion wr;s correct. One must reg11,rcl the car cs it v1as c~s it 
proceeC.ed n.long tl1G rottd, £mrl not look r~t it enpty before it '17<:13 loaded 
up e.nd sew: "This 'X',s a safo and nochanically sound cartt. The words 
which were inportr.mt for the present purpose vore "being driven", 
anc1 Tihen it w2,s beinc; clri ven, the car wns by reason of the overloa<'~ing 
rendered unmdo and unroadwortbY .. 

"Moi'lbership of the Insured 1 s Household " 

Insurr,nce policiGs soraetinos provid.e that the insurance cmapany 
is not to be liable to indemnify the insured if ho drives a car Yihich 
belongs to a "aenber of tho insured's household". 

22. 

The r'c:: nine to be given to the tern "household" '"'.rose 

Reversing the decision of Davies, L.J. 7 sitting as an ndditional 
Judge of the Queen's Bench Division: (1963) 2 All E.R. 470, '<i,.B. 

At P• 377• See n.lso the judg1:1ent of Pearson, L.J., at pp. 379-380, 
and that of Havers 1 J. 9 at P• 381. 
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for decision in et case 24 before the Hig h Court of Ontc.rio in 1 9 59, whe re 
it we,s held thE~t t l'!o fri ends who lived toge ther in furnis hed r oous 
did not thereby es t ablish a "household 11 • 11.ccor dingly' the exclusion 
cl ~use did not r e lieve the insuro,nc e co np~'-lW fro El lie,bili ty whe r e one 
of theB a lloueG. the other to drive his c c>,r, which wc:. s 10 t e r involved 
in a n accident. It 1/d.S proved thL:._ t e2..ch of the ir inter ests a nd c onc erns 
were priDarily the ir ovm , End uere not r e l a t ed to GE\c h other ' s f a1nily 
life to any grel"'..ter extent than if they had be0n livinG apart. They 
maintaine d a s e pn.r A.te i dentity of life , anc1 in n o ViC'-Y mer g ed this i dentity 
into c_, comEon identity sin ila r to that of a f mnily . Dc.vi 8 9 J., con-
side r ed tln t the goneral conception of ::>. "household 11 Wr'-s n hous e in YJhich 
a f amily r eside s or lives.25 

In so 1~e Canad i a n cctse s the excluded cla ss of pers ons is described 
a s "persons in the household 11 a nd not "of the household 11 • 

Thus, in a C8. s e
26 

decided b3r the Supr ene Court of British Colunbia, 
a l 7 yea r old boy, r1ho WR G living Yli th e.n d ca red for by the insured on 
b e he.lf of the Children ' s Ai el Socie ty, w2.s hel d to be a parson in his 
11 househol d 11 for the prupose of a policy 1vhich excluded the liability 
of the insura nce conpc:my for the l.oss of a ca r "by theft by any person 
in the house hold of nhich the insured is a ne r:1b e r 11 • 

24. 

25. 

Mc,Thirter v. St2.. t e Far~~ Mutue. l Automobile Ins ura nc e Co. (1959) 21 
D.L.R. (2d) 743. See further r,i,;wanesR Hutua l Insur[',nce Co. v.Bell 
(1957) 8 D.L.R. ( 2d) 577 (Supreme Court of Ca na d8. ) where Ra nd, J., 
sRid (at p . 579): 11The ' househo l d ' in t he broe.d s ens e of a family, 
is P. colle ctive g roup liv i ng in a hoEle , e.ckno wledging the a uthority 
of n head, the nenbers of which, w·i th fev exceptions are bound by 
:;-J;:crriage, blood, nffini ty or other bond, b e t ween i"lllom the r e is a n 
inti r:JE>.. cy c:.nd by nhon the re is f elt :c c onc ern Yli th c.nd a n int e r es t 
in the life of a ll thc'.t g ives it a unity. It lTIEl.Y for example, 
include such persons as domestic serva nts, a nd dist ant r e l e tives 
pe r manently re s iding within it. To sone degr e e the;y a r e a ll 
a d::Jitted. and suba it to t he colle ctive body 1 its w1ity a n d its 
conditions, pe1.rticularly thn t of the g eneral disc i pline of the 
f a r:ri l y h eEl.d . They do not share fully in the norc r e stricted 
f m:J.ily, i ntim::->.c;y or int er e st or conce rn, but they- pEl.rticipa te to 0. 

substa ntia l degr ee in t he c;cme r a l life of the household a nd forr:-1 
p:o.rt of it". 

He a lso consid e r e d thc. t the contrc. pr of e r entefil rule applied nnd 
s P,id ( (1959 ) 21 D.L.R. ( 2d) 743 EJ.t p.75l) :- "If a n insurance comp any 
wants to exclude the cove r age of a n insure d while driving a n auto­
nobile owned by a rooru:Bt e , it should so state clearly in its 
policy of insurance SO tht>.. t E1.11 insure d knous whe n he i s cove r ed " . 

26. Billon v. The London Assurnnce (19 61) 30 D.L.R. 276. 



In another Canadian cnse it ~C;as said that the circle of those "in" 
YvP.-S larger thf'-n those "of 11 the "household",27 and in c:mother28 that e. 
:person could more easily co:::1e within the ea tegor;y of persons "in" the 
household". A person who w1:\s 11of" the household was essentially a person 
"in" tlw household, but the convc;rse u:~.s not neccmsarily true. Logically, 
therefore, a person 11 in the household" could more eo,sily disengage himself 
frm:< that relationshi.p o:r n.o::JO~i ntion thnn rt person \lhO fell Yli thin the 
!'lOre intinato category could dissociate himself from the.,t category. 29 
Thus, a farr,1 worker, rrho h2.d llved e.s eo meBbor of a household, [!.llcL decided 
in the middle of the night to lo<:we the farnhouso 9 vre1.s held to have ceased 
to be such n menber vrhen he returned shortly Ecftor;;TGrds to fetch the 
ig"l±tion keys of the cE'r so th:ct he could ste2-l it. Consequently the 
insure.nco co:Gll!any wn.s liable for the danage en-used to it bec2.use the 
exception no longer e.,ppliod. 30 

"PERliiTT'I'IiD 11 DRIVERS 

In a nwnbor of motor insurfl.nce policies the insurnnce conpanies 
e.gree to indemnify any person who is driving "on the insnred 1 s order 
or ·r~i th his pornission" o 

In nost cases it i~:; ro loly a question of fact as tq Ylnether the 
insured has given him an order or perr:1ission to drive. ' 1 Thus, in 
Browing v. Phoenix Assurance Co. Ltd. 32 a gare.ge enployee w2.s p:; rmi tted 
by the insure cl to dri vo a cP..r at his convenience for the sole purpose 
of vmrfiling the oil beforo it w.:~s dr:::dned e.,t the garnge so that it ·would 
run out freely. The employee was involvod in 2.n accident while driving 
the car, and clained the,t the insurance company was liable to indemnify 
him in respect of personal injuries to third parties. But the Court 

27. 

28. 

29. 

30. 

31. 

32. 

'daw1lnesa Mutual Insurc:mce Co. v. Bell (1957) 8 D.L.R. (2d) 577 
(Suprene Court of Canada) at p. 580 (por Rand, J.) See also 
Home Insurance Co. v. Pettit (1932) 143 So. Rep. 839 \7here the 
exception vms of theft by n person 11 in" the househol(l_ of the 
insured and nn uncle, teuporarily a guest of the insured's father, 
was held to be of that description. 

C2.l vorley v. Gore District Mutunl Pi re Insure,nce Co. (1959) 18 
D.L.R. (2c1) 598 (Ontario Court of Appeal) at p .. 606 (per 
Schroeder 9 J.A.). 
Ibid. 

C8,l verl_sy: v. Gore District Mutual :i!'ire Insurance Co. ( SU]Jr"'). 
See further 1§11 v. British Ce.n2.diE'.n Insurance Co. (1962) 41 vl. Vl.R. 
366 (Supreme Court of Alberta). 

See Kelly v, Cornhill Insurance Co. Ltd. (1964) 1 All E.R. 321 at 
323/ H. L. ( por Lord Dilhorne, L. C.). 
(1960) 2 Lloyd 1 s Rep. 360, Q.B. 
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held th~t the claim failed, for the accident h~d happened when the 
er:rployee was driving for his ovm purpose on the d~.y after the oil had 
been drained, cmd the insured hRd given hin no per:liSGion to do this. 
Consequently the car WRS not on risk at the time. 

But sonetimes tho question is one of law. In Kolly v. Cornhill 
Insurance Co. Ltd.33 the House of Lords hRd to consider the effect of 
the death of the insurec"!. on the duration of the permission. 

In this c2.so a father had insured his ce.r for 12 nonths from April 
26, 1959· The policy extended the indemnity provided by it to any 
p3rson driving the vehicle vd.th his consent. His son \las named in the 
policy as a person likely to drive it, and he gave him permission to 
do so. The fc,ther died on June 2, 1959, but the son continued to drive 
the car, and was involved in an nccid,mt on F'obruary 4, 1960. Their 
Lordships hold (by a majority of 3 to 2)34 that the insurance conpany 
we.s liable to indennify hi;a for the insured's perE1ission continued 
until it W8.s shown to have been ter;:1i112,ted. The ter~-:1 11pero.ission 11 

in the context of the policy was not so rigid that it could not refer 
to a period 8.fter the insured 1 s death. 

Lord Dilhorne, L.C., ·who w:::cs ono of the :-:1ajori ty, said35 thn. t it 
he.d been contended thRt 8ny per1,1ission given by the father during 
his lifetirae ceased on his death, or alterTh:'l.tive:).y,_.with' 0 reasone.ble 
ti;le theresftor, or, in the further al torna ti ve, when the pol·son to 
whon peruission had been.given had notice of the death. But in his 
own view thoro was not hin§; in the policy which supported the Rrgunent 
that the word 11 porLlission 11 uea11t and only uoE~nt pornission which, 
during its currency, tho insurocl had pmver to revoke. The "170rcl 
"lJeruission" by itself could not be construed as inplying that the 
poruission nust be one which there vras :power to revoke, or could 
endure onl;y so long as the grc_,ntor wc.s in a position to revoke it. 

Lord Hodson, however, in a dissenting speech,3
6 

said that he could 
not agree tho.t on the construction of the policy, the word "pornission" 
could be so oxtondocl as to cover the son's clain. Ho considered that 
the father's pernission given to the son ceased on the father's death. 
When the accident occurred, the fo.thor w2..s no longer nlive to give the 

33· ·smm2.. 

34· Lord Dilhorno, L.C., Lord Reid and Lord Morris of Borth-y-Gost; 
Lord Hodson o.nd Lord Guest, dissenting. 

35. At p. 323. Sec also the speeches of Lord Reid at pp. 326-328, 
c:-~nd cf Lord Morris of Borth-y-Gost at p. 332. 

36. At PlJ• 332-333. 
o.t p. 335· 

See also the dissenting speech of Lord Guest 
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pernission, and the car was no longer his sinco he uas clor,d. Permission 
pro-sUl)POsed a power to withhold or extend the por:J.ission, and he 
hi;_1solf could not see hovr this difficulty coulc:. be surmounted. It was 
true thc:.t difficult situr:.tions night arise, Emd it was said to be nbsurd. 
that a permitted journey could not be completed if notification of the 
dGath o:rets received during its course without the insurEmco cover being 
lost and a cri1:1inal offence being COimai ttecl. The risk of prosecution 
in such a case would be remote c::.nd the risk of ponc:d ty being inflicted 
even aore distP.nt, and he could not accept the argument in terrorem 
as compelling him to construe the policy in favour of the son. By 
his death the car bocane vested in the insured's executor, and there 
hct.cl been a chnnge of ownership Yrhich brought the pernissionto an end 
as effectively as a sale of the vehicle during his lifetime would r~ve 
put it out of his puwor to give such permission. 

It is difficult not to feel syraJJathy with this viev!, but against 
it must be sot th2. t of Lord Rei cl, who saict37 that the argun1Gnt for the 
J.nsur2.nce conpany meant that the permission nust cease with the insanity 
as with the death of tho insured. It wqs notoriously difficult to prove 
when the borderline betwoon sanity and insanity we>.s crossed. A motor 
insurc:mco policy uas a connerci2,l docw"lent, and this fo:t.m appeared to be 
in COI&lon use. It surely could not :b.Ewe boon intended that rights under 
it should d.eponcl on the result of difficult inquiries of that kind. 
Unless it un.s absoluotely impossible to do so, it ought to be construed 
so as to roach n. reasonable result intelligible to those who used it. 
Tho ternination of pornission EJ.eant that the 11orni ttocl driver wn.s 
cornmi ttine, a crimin2.l offence if he continued to drive. He hinself 
found it hard to believe that any insurance c01:1pany vlOuld intentionally 
subject its clients to such a risk. 

The result of the case l:lc.>vy be that insurance companies nay consider 
it vrorth while to change tho form of the wording of the cln.use if they 
v-dsh to 2.void liability in a similar situation. Perho.,ps a fair cl2.use 
would be the-t the permission would ceasG when the pernitted driver know38 

37· At P• 326. 

38. In K8lly v. Cornhill InsurP.nce Co. Ltd. (supra) thoro VTO,S no cbubt 
that the pur;nitted driver knew of the insured's cloath because he 
continueu driving the car with the consent of the deceased's 
executrix. Tho i70rding of tho policy in Global Generc,l Insurance 
Co. v. Finl1w (1961) 28 D.L.R. (2d) 654 (11hich was not cited to the 
House of Lords in Kelly v. Cornhill Insurance Co. Ltd. (supra)) 
r.ras n. little different, for it provided an indemnity against third 
party liability to 11the insured, his executors and his aclministra­
tors- and every other person who with the insured's consent 
personally drives the Hotor vehicle". The Suprc;me Court of Canada 
held that the indemnity continued during the policy, oven though 
the insured had died, for the policy sho110d an intention to this 
effect. Consequently a person driving with the consent of the 
executrix of the insured was entitled to an inclerrmity. See the 
jud~nent of Cartwright, J., at p. 660. 
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of tho doP,th of the assured, the burden of proving thc.t he did so 
being ex:pl·essly pln.cod on tho insurrmce coupany. 

It :iB porh2.ps difficult to reconcile Kell v v. Cornhill Insurance 
Co. Ltd.3~ with SHith v. Re,lph,4° TI"hich v.ras. decided tno raonths later 
under the Road Tr~ffic Act, 1960. Here tleDivisional Court4l remitted 
the case to the r1agistrates with [\ direction to convict a perr1i tted 
driver of drivin~:.>· Yl'hilst uninsurecl_, for ho w.~,s driving the cc:,r concerned 
after it had been sold by the policyholc.lGr. Lord Parker of Waddington, 
C.J., said that any permission given by the policyholder could not 
extend beyond the timo when ho ceased to bo a policyholder in the sense 
of having an insurable interest. The argument of counsel in ~~llX v. 
Ccrnhill Insure,nce C_9. Ltct. 4 2 do os not c,ppear to havo been specifically 
diroctecl to the question of the lack of insurable intGrest on the part 
of the insured, though mention of the point is made in the speech of 
Lorcl Hodson.43 PGrhaps if it hc'"tcl bel:n, the result night lKwe boon 
different. 

THE I''TOTOR INSUR~RS' BDliEAU 

Comparatively fe·w of the reported cases concern the 11otor 
Insurers 1 Bureau, which was set up in 1946 as tho result of a volu11.tary 
agreement between tho Min:j)stry of Tr,snsport ancl the insurance COitlpE'.nioso 
ThGso br"l.ve related to untraced drivers, privity of contract, the pos­
sibility of 2-dding tho Bureau as a defondnnt to 1~n action, and the 
Bureau• s liability for FLn intentional act on the ~)e,rt of rm uninsured 
motorist. 

Untrnced Drivnrs 

It sometimes happens th2,t a road victim is injured by a motorist 
who cannot bo traced. There is no question of any individual insurer 
being liable, so all that the victin can hopo for is that the Motor 
Insurers 1 BuroEm will conl'ensrcte hin. 

40. (1963) 2 Lloyd's Rep. 439· 

41. Lord Parker of Waddington, C. J. , Vfinn A-nd Fenton A tkinson, J J. 

43· Supra. 
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Whether he should be given a right to coapense,tion vras considered 
44 as long ago as 1937 by the Cassol Conu:d ttee Ylhich stated in their Report 

that "Yfe hrcve not found it possible to deal rd th the case of a third party 
injured by a motorist nho cc.nnot be traced.. In such a case it is in-
pos::;ible to establish a claiLl against anyone rmcl in our opinion the grant 
of a right ag<:dnst the Central Fm1d would be calculated to load to such 
abuses as to render such a course totally unsuitable." 

In 1946 the Central Fund referred to in the Ro1)ort bocaue the Fund 
voluntarily contributed to by those individual insurence conpanios45 \-rhich 
e-re n1embers of the Motor Insurers 1 :Bureau. This Fund is used solely to 
ftTther the objects of the :Bureau, and to satisfy unsatisfied judgnents 
in favour of third parties, uithout profit to its menbers.4b 

The explan8,tory notes to the Motor Insurers 1 :Bureau Ji.greenont 4 7 

state that48 "the liability of the :Bureau does not extend to the conJ:IOnsE>­
tion of any person who rJ£>,y suffer person,",l dar;1age resulting from the 
use on a road of a vehicle, the owner or dri vor of vrbich cannot be 
traced. The :Bureau will not, however, necessarily refuse to act in 
these cases. Ylhere in its vie11r, there is reasonable certainty that 
a L10tor vehicle was involved. n.ncl that except for the fact that the 
vehicle, owner or driver calli'10t be traced, a claiLJ. would lie, the :Bureau 
will gi vo sym1xtthetic considere,tion to the making of an ox gratie.. pay­
ment to the victim, or dependants. 1149 

This absolute discretion was strongly criticised by Sachs, J., 
in Adams v. Andrevm, 50 rchere the negligence of e.n untrecod motor-cyclist 
caused the driver of a car, in Hhich the ple.intiff \7!1S tr<:1volling as a 
passenger, to suorvo and overturn. 

44• The Report of the Committee on Compulsory Insurance, 1937, cnd.5528, 
para. 167. 

45· J!,or a case vrhere an insurance company was not a meaber of the 
:Bureau see Fire, 1-:~.uto and Me,rino Insurance Co. Ltd. v. Greene 
(1964) 2 All E.R. 761, Q.:B. 

46. Ibid. at p. 764 (per John Stophonson, J.). 

4 7. Sit;ned botvroen the Minister of Transport and the Motor Insurers 1 

:Bureau on Juno 17, 1946. 

48. Note No. 6. 

49· 

50. 

Seo further the statement of the Minister of Transport in the 
House of Commons, House of Commons Official Report (Written 
lJ..nswers), Cols. 1868-9, November 12, 1945. 

(1964) 2 Lloyd 1 s Rep. 347, ~.B. 
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His Lordship said that the situation wo.s as illogical as it was 
unjust. In cas - s whore the liability of a driver was under the Road 
Tra f f ic Acts 11r oquirccl to be covered by a policy of insurEmce 11

1 ci ther 
the driver of the hi t-c-md- run car wo.s insured as by lavr required - in 
which case one of the member compa nie s of the Bureau would norm2.lly h.:we 
to pay any damages awarded by the Court - or els e he was not insured - in 
which case the Bureau would liko\rise have to pay, if he had been found a nd 
judgment entered against him. Tha t the injured person could not r ecover 
as of right merely because he could not s e cure a judgment as the driver 
had successfully evaded identification was lament able . It only provided 
for insurance co JLtpanies e.s a Hhole a potential avenue of escape from 
l1abilities which in principl e they had accepted . Ho who had to go cap­
in-hand for an ~ gratia payment was a lways at a disadvantage. 

The lea rned Judge then wont on to say that · nhatever might be the 
Bureau's practice, it was i mportant that it ought not to be in o. position 
wholly to <lecline liability simply because some other motorist or some 
other person, who wa s under no duty to insure atg;ainst the particular risk, 
was also partly to blame. Moreover, if there were cases which uere to 
be l eft to the discretion of the Bureau, it wa s worthy of consideration 
11hether it was right for cla ims important to the indiviC..ual claimant to 
be turned down by unnar!ted administrators against uhose decision no a1Jpeal 
would lie . 

These comr1ents, of course , deserve considcr Etbl e attention, but it 
would appear that ther e is no convincing evidence to show that road 
accident victims have been unfflirly trea t ecl by the NJ:otor Insurers 1 Burec=m, 
and that thoreforo an urgent need for r eform of the Agreer.1cmt exists. 

Indeed in one case5l the Court reme.rked on the value of the Bureau ' s 
services and on the way it had ple.yed its importe.nt part in the schmue of 
CO !ill)ensa tinG victii::ts ni thout relying on its privileged posit ion to 
repudiat e liability to third pa rties. 

Privity of Contrac t 

\Vhcm an action has been brought n&,ainst it, the Bureau has not t <>"ken 
the point that the injured third. l!'Lrty we.s not privy to the agreerilent. 
between the Ministry and itself.5 

51. Fire, Auto and Iviarine Insure.nce Co . 9 Ltd. v. Greene (1964) 2 All 
E.R. 761 at 768 ( per John Stephenson, J.). 

52. E.g. Loes v. Motor In_surers 1 Bureau (1952) 2 All E.R. 511, Q.B.; 
Buchanan v. Motor Insurers' Bureau (1955) l All E.R. 607, ~c,; .B.; 
Corrard v. ~!Iotor Insur ers 1 Bureau (1962) l All E.R. 531, C .A.; 
Hardy v. Motor Insurers' Bureau (1964) 2 All E.R. 742, C. A. 
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Perhal)S t8chnically it might have be on prc;fere.ble for the third 
party to be given e. right by statute53 to sue the Burecu, but no reform 
of the Agreement seems to be necessary in practice. In one; case Lord 
Donning, M.R., said that he; honed the.t the noint never would be te,kon. 54 

~ ~ 

Diplock, L.J., however, observed that, if it were taken, it uould be a 
breach of the Agreement with the l•A:inistry. 55 B;y ,Tay of conm1ent it might 
be said that though this indeed may be correct, this would not, as a matter 
of law, lead to the Bure2.u being under a liability to pay. Indeed it 
was decidoC. by e, case two days later56 the.t, even 'if the Bureau we,s liable 
to satisfy the third p2.rty 1 s judgnent, it was liable to the Ministry, not 
to the thirc1 party. Its liability was not st2. tutory but contractual, 
a.o.d its e..greement with the Nfinistry conferred no rights on any one but 
it. This followed im;scape,bly from the decision of the House of Lords 
in Scruttons Lt_g_. v. Mic1l2_ci19,_~~i:Uco_11es._;Ltcl. 57 The judgment creditor 
could not take e.dvctntage of clause 1 of the Agreement and claim from the 
Bureau the E',mount of the debt, nor of clause 5(1) (B) e,ncl clai:hl the costs 
of pursuing other tortfeasors, even though both clauses rrero intended to 
benefit him. 

Presumably the Court could itself re.iso the objection of ~ack of 
privity, but so fe.r in the decided. ce..se s it he,s not do ne so. 5 

Adding the Buree.u e,s Defende"nt 

But although the Bureau has not itself pleaded le,ck of privity of 
contract between itself and the third party, an insurance company in one 
case59 successfully raised this plea. 

Here a third pe.rty commencod proceedings t>..g[.inst a motorist, and, 
whilst they were pending, the insurance company, which iYE\S not a member 
of the Motor Insurers' Buree.u, issued e- v1ri t 2.gc..inst the motorist, 
claiming a declaration that it was entitled to avoid liability on the 

53· 

54· 

55· 

56. 

g. similar to that given to third parties under the Third 
Pe..rti8s (Rights against Insurers) Act, 1930. 

He.rdy v. Motor Insur.o:rs 1 Bureau (supra) at p. 744· 

Ibid at P• 750. 

Fire, Auto 2"nd Jif?rine Insurance Go. Ltd. v. Greene ( 1964) 2 All 
E.R. 761, :<~.B. 

57· (1962) l All E.R. l, H.L. 

58. Covrard v. Motor Insurers' Bureeu (supra) at p. 533· 

59· Fire, Auto Emd Me..rine Insurance Go. Ltcl. v. Greene (1964) 2 All 
E.R. 761. 
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ground th~t the policy of insurance r~d been obtained by non-cisclosure 
of a material fact or by misrepresentation. The company served notice 
of the action on the third party in accordance with sect. 207(3) of 
the Road Traffic Act 1 1960 and he thereupon became entitled to be made 
a party to the conpany's action. The Motor Insurers' Bureau then 
claimed that it was entitled to bo ~dded as a defendant. 

The Court held that it had no power under R.S.C. Ord. 15, r.6(2)(b) 60 

to do t~is because no legal right enforceable by the Bureau against one 
of the parties or legal duty ~nforceable against it by one of the parties 
would be affected by the result of the action between the insurance 
company and the motorist. 

John Stephenson, J., said that the very special position of the 
Bureau prevented it from showing such a right or duty. It was true that 
the Bureau could claim a contractual relationship with en insurer, who 
was a party to the domestic agreement made between it and insurers 
conducting compulsory motor insurnnce business. But that relationship 
did not confer any right or impose any duty which was directly affected 
by tha result of the e,ction for a declaration, for the particular 
insurance company was not a party to the e,greement, and the Bureau wc=:s 
not able to show any direct effect on any such right or duty. He 
considered that the Bureau should be given a right to be present in 
every action ur1der sect. 207(3) and to be made a party to it. But at 
the moment no such right existed. 

Liability for Intentional Act. 

One of the matters which was not set out in the Agreement vtas whether 
the Bureau would be liable for personal injury caused to a third party 
by the intentional act of an uninsured driver. 

Such a situation is one which is unliko.ly to occur frequently, 
but it6yas the subject-matter of the action in Hardy v. Motor Insurers' 
Bureau in 1964. In this cese a security officer employed by a metal 
company attempted to stop a van, which had been stolen from the 

60. This rule provides that 11At any stage of the proceedings in any 
cause or matter the Court may on such terms as it thinks just and 
either of its own motion or on application order any person who 
ought to have been joined e.s a pe,rty or whose presence before the 
Court is necessary to ensure that all matters in dispute in the 
cause or me,tter may be effectively and completely determined and 
adjudicated upon be added as a pe.rty ••• "• 

61. (1964) 2 All E.R. 742, C.A. 
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company 1 s car park. He ple,ced one hand on the top of the doo. ,, but 
the driver drove off at top speod, intcmtionr,lly dragging him E long 
the ro%d and injuring hi1;1. The driver, who ,-ras unir1sured 1 we.s con-
victed 2 of causing him grievous bodily haru. The sacuri ty off. cor 
obtained judgment against him in a civil action, but this uas 
unsatisfied., so he sued the Motor Insurers.' Bureau. The Buree-u 
however, refused to P"'W on the gTound that the driver's lieJ)ilit;y was 
a liability for the consequences of his oun ,,ilful and criminal a~ ·t 
ani wss not one roquired to be covered by e. policy of insur'l.nce ur. 1er 
the Road Traffic Act, 1960.63 

6/; 
The Cog.5t of Appeal .q. helcl th2~t the Bure~:m 1ms liable. Lord Dl ·nning, 

M.R., said that the policy of i!1surance which a driver vn~s require 1. 
to t£~ke out, must cover any liE'..bility which might be insurred by him 
arising out of the use of tho vehicle. It must be v:id.e enough to 
cover any use of it 1 innocent or criminal, playful or r:mrderous. If 
the motorist we.s guilty of a crime involving a ,,dcked and delibcr2"te 
lntent, and he wa,s ma.d.e to pe.y de.mages to an injl.U'Od person, he was 
not himself entitled to recover on the policy. But the injured third 
party was not 2-ffected by the dise.bili ty ;;;hich attachecl to the T:-:otorist 
himself. In the present ce,se if the driver had been i:ilSured, he himself 
would be disabled from recovering from his insurers. But the security 
officer •11ould not be disabled from recovering from them. Since the 
driver was not insured, the BurE:2.U must tre2.t the case e,s if he wero 
It must pe.y ~ge injurec. third pe.rty, even though the driver 178.s guilty 
of 2> felony. 

62. Uncler s. 18 of the Offences against tho Person Act, 1861. 

63. S. 203(3)(2-) which requires a driver to take out an insurance 
policy "in respect of any liE'>bili ty Yvhich me.y be incurred by him ••• 
in respect of th0 death of or bodily injury to e>ny person caused 
by er arising out of, the use of tho vehicle on the road.rt 

64. Lord Donning, M.R., Poe>rson and Di:plock, L. JJ. 

65. (1964) 2 All E.R. 742 at 746-7 • 

66. See also the judgments of Pearson, L.J., at pp. 749-750, e,nd 
of Diplock, L.J., at pp. 751-2. 
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