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RECENT DEVELOPMENTS IN MOTOR INSURANCE

E., R, HARDY IVAMY

Some Lloyd!s motor insurance policies contain an arbitration
clause. So also do policies issued by insurance companies. But in
1956 the members of the British Insurance Association agreed not to
insist upon arbitration if the insured preferred to have the question
of liability as distinct from amount, determined by a Court in the
United Kingdom. Lloyd's underwriters were also parties to this
arrangement.l

It might have been thought that this change would have led 1o a
congiderable increase in the number of reported cases of motor insurance,
with the result that the meaning of many of the clauses found in
policiles would have become settled in the same way as those appearing
in the Lloyd's marine policy.

But this has not happened possibly because the parties have
tended to prefer to have their disputes still resolved by arbitration,
on the ground that this method is more convenient and less expensive,
or because more cases have veen settled out of Court.

But although only a few cases on mntor insurance have been
reported, some of them are of far reaching importance - especially
those which have concerned the Motor Insurers! Bureau.

This lecture wes first delivered at University College London on
November 25th, 1965 and will appear in the summer of 1966 in the
series "Current Legal Problems" published by Stevens & Sons, Ltd.

1. See generally Commercial Court Users' Confefence Report, 1962,
Cmnd. 1616.



CONDITIONS

"Keeping Vehicle in Good State of Repair!

Insurance policies frequently contain s condition that the
insurers will not be responsible for indemnifying the insured if he
fails to take all reasonable precautions to 'keep the vehicle in a
good state of repair'.

Whether he has done so is a matter of fact in each case. Thus,
in Liverpool Corporation ve. T.H. & R. Roberts and Marsh; Gerthwaite
(Third Party)< the owners of a motor coach insured under & policy con-
taining this type of condition failed to obtain an indemnity from the
insurance company when it was shown that owing to their inadequate
system of maintenance the brekes had become defective.? They were held
to be in breach of condition in that they had failed personally to keep
the vehicle in a good state of repair. The Court considerca that the
condition stating that "the insured shall take all due and reasonable
precaution to keep it in a good state of repair'" imposed a personal
obligation upon the insured, but it did not impose on them any vicarious
liability for the casual negligence of employees. The failure to keep
the coach in a proper state of repair was due to a partner in the firm
not exercising any adeguate system to procure the periodical inspection,
maintenance and esting of the footbrake system.

The condition went on to gtate that "the underwriters shall not
be liable for damage or injury caused through driving the motor vehicle
in en unsafe condition either before or after the accident." It was
contended by counsel for the third party, who had been injured in an
accident caused by the defective brakes of the coach, thot these words
had the effect of imposing an absolute liability to keep the vehicle
in a safe state so that there would be a breach of the condition
if the vehicle was objectively in an unsafe state, irrespective of the
knowledge or want of reasonable precautions on the part of the
insured. - This argument did not commcnd itself to Cumming-Bruce, J.,
who considered that the words used merely expressed the consequences
in terms of contractual liability of a failure on the peart of- the
insured to exercise the duty imposed by the first sentence of the
condition. They did not impose a scparate and absolubtce obligation
independent of the obligation in the first sentence.

2. (1964)2 Lloyd's Rep. 219 (Liverpool Assizes).

3 The front brake linings were excessively worn and, then, auvtomatic
adjusters had been allowed to get into such a state that they were
barely working; and the servo system was ineffictive as a result
of some clogging of the passages which had to remain reasonably
open in order that the vacuum system might exercise force upon
the brake shoes,. See ibid., p. 222.
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Prohibition of "Racing" or "Specd Testing"

A condition in a policy sometimes forbids the insured to take
part in "racing" or "speed tosting”.4

In the Canagian cagse of Mildner v. Saskatchewan Government
Insurence Office’? a driver insured under a policy which was subject to
a condition® providing that he was not to use a cear "in any race ox
speed test', drove it round a track for the purposc of undertaking
practice laps before entering a race on the next dey. He went into a
bend at between 55 and 6C m.p.h. and lost control of the car, vhich was
geverely damaged. The Queen's Bench Court of Saskatchewan held that
the insurance company was not liable because the condition had been
broken. MacPhersony, J., said that the word "race" denoted & contest
of speed, whilst '"speed test' mcant & test of speed without a contest,
The insured was attempbting to determine the maximum speed at which he
could navigate the tracka That was therefore a "gpeed test", though
it might have been a different matter if he had been cruking at 30 ‘m.p.h.
in order to Judge the corners, the dececleration and acceleration points.

Whether, of course, the insured is taking part in a "race' is a
matter of fact, Thus, in a case! decided by the Ontario Court of
Appeal where it was alleged that the insured had taken part in a "race',
the evidence merecly showed that hi car was level with that of another
driver for a distance of about 200 feet, and that there was no proof of
cxcessive speed. It was held that this did not constitute a "race',
There was no evidence to rebut the insured!s testimony that he was
only trying to pass the other car,

Co-operation of Insured

A condition is often inserted in a policy providing that the
insured after an accident must co-operate with the insurer.

The policy in the Canadian case of Thorsen ve. Merit Insurance
99!8 was subject to such a condition.9 Here the insured was involved
in an accident, He gave the insurance company whetever information
he had respecting it, and came willingly to the company's office,

4y Sometimes the prohibition is expressed in the form of an exception
of liability, i.e., the insurance company is not to be liable in
the case of "racing, pacc-making or speed testing™.

5. {(1962) 40 V.W.R. 86.

6.  Imposcd by Scetion 34(2) (1) (4) of the Automobile Accident
Ingurance Act, R.S.S5. 1953, ch. 371,

7.  Gore Mutunl Insurance Go. v Rossignoli (1964) 45 D.L.R. (2d) 216.
8. (1963) 41 D.L.R. (2da) 528 (Supreme Court of Alberta).

9. By reason of sect.302(6) of the Alberta Insurance Act,R.S.4.,1955,
ch.159.
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It is surprising tha’t no mention was made in this case of_a
case decided by the Ontario Court of Appeal two years earlier,l5where
the facts were vprecisely sgimilar, though the policy was not a motor
car insurance policy but one in respect of personal accident. Here,
too, it was heldl® that a causative connection. between the intoxication
and the death’ need not be shown.

"Vehicle Used for Purpose of Motor Trade™

The policy in Browning v. Phoenix Assurance (o. Ltd.l7 stated
that the insurance company was to be liable if the lecss or damage
took place whilst the car was beling uged "for social domestic and
pleasure purposes", but not when used for any purpose in connection
with the motor trade'. A permitted driver, who was a garage
employee, was involved in an accident, and claimed that he had been
authorized to teke the car out in his own time with his family as
nassengers, and to give it a general test to see thet it had been
properly serviced, Pilcher, J., held (obiter) that, even if he hed
been so authorized (which in his own view he had not,) the losgs fell
within the exception. The user would have been for a permitted
purpose and a specifically excluded purpose. He considered that in
these circumstances theléoss was not covered, and on this point he
would follow a decision™ to this effect which had stood for nearly
25 years. It had never been commented on adversely, though not,
apparently, expressly followed.

"Being Driven in an Unroadworthy Condition"

An exception clausce sometimes found in policies states that the
insurance conpany is not to be liable for loss or damage while the
car "is being driven in an unsafe or unroadworthy condition.

This type of clause came up for consideration by the Court of o1
Appealzg in Clarke v. National Insurance & Guarantee Corporntion Ltd.

15.  Givens v. Baloise Marine Insurance Co. Ltd. (1959) 17 D.L.R. (zd) 7.

16, By a majority - Laidlaw and McGillivrey, JJ.4; Le Bel, J.A.
dissenting.

17. (1960) 2 Lloyd's Rep. 360, 4.B. This case is referred to on
another point, pocst, p. 8

18. Ls Lo ''permitted drivers'" see pogt, p. 8

19. Pogsmore ve Vulean Boiler & Gencral Insurance Co. Lbd. (1936)
54 Lli.L. Rep. 92.

20. Harman and Pearson, L.JJ., and Havers, J.
21, (1964) 3 All E.R. 375, C.A.
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In this case the car concerned was a Ford Anglia which was designed

to carry four people. Whilst driving it with eight passengers on
board, the insured was involved in an accident, and claimed to be
indemnified by the company in respect of damnges for personal injuries
caused o third parties and to onc of the passengers, and for the value
of thc car which was o total loss. It was proved that by reason of
the overloading, the steering, braking and control of the vehicle were
impaired.

The Court of Appea122 held that the exception clause applicd, and
that the insurance company was not liable. In the course of his
Judgment Harman, L.J., said?l that the car was grossly overloaded. The
experts had agreed that it could be driven safely, but not over 25 m.p.h.
In the ordinary way for ordinary purposes and going st an ordinery sort
of pacc, the car was unsafe, There were two views on thc matter, One
of then was that it wes not the condition of the car which caused the
trouble, but the misuse of the car by the insured, and that did not
cone within the exception clause. The other view was that, when one
locked at the car standing at the kerb loaded up with nine people just
before it started, anybody would sny that the car in that condition was
unroadworthy and unsafe and that it was being driven in an unroadworthy
condition; eand that there the exception applied. In his own opinion
that contention was correct. One must regard the car as it was os it
proceeced along the road, and not look at it empty before it was loaded
up and says "This wes a safe and noechanicelly sound car',. The words
which were important for the present purposce were '"being driven™,
and when it wes being driven, the car was by reason of the overloading
rendered unsafce and unroadworthy s

"Memborship of the Insurcd's Houschold "

Insurence policics sometimes provide that the insurance company
is not to be liable to indemnify the insured if he drives a car which
belongs to a "member of the insured's household'.

The merning to be given to the ter:z "household" =rose

’ -

22, Reversing the decision of Davies, L.J., sitfing as an additional
Judge of the Queen's Bench Divisions (1963) 2 A1l E,R., AT70, «.B.

23. At p. 377, See also the judgment of Pearson, L.J., at pp. 379-380,
and that of Havers, J., abt p. 381,
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for decision in a oase24 before the High Court of Ontario in 1959, where
it was held that two friends who lived together in furnished roous

did not therecby establish a "houschold". Accordingly, the exclusion
clzuse did not relieve the insurance company from liability where one

of them allowed the other to drive his car, which was later involved

in an accident. It was proved that each of their interests and concerns
were primarily their own, and were not related to cach other's family
life to any greater extent than if they had becn living apart. They
meintained a separate identity of life, and in no wey merged this identity
into & comnon identity similar to that of a family. Davis, J., con-
sidered that the general conception of a 'household" was a house in which
a family resides or lives.

In sone Canadian cases the excluded class of persons is described
as ''persons in the household" and not "of the household'.

Thus, in a case26 decided by the Supreme Court of British Columbia,
a 17 year old boy, who was living with and cared for by the insured on
behalf of the Children's Aid Society, wes held to be a person in his
"household" for the prupose of & policy which excluded the liability
of the insurance company for the loss of a car '"by theft by any person
in the houschold of which thec insurecd is a member'.

24 . McWhirter v. State Farm Mutual Automobile Insurance Co. (1959) 21
D.L.R. (éd) T45 See further awanesa Iutual Insurance Co. v.Bell
(1957) 8 D.L.R. (2d) 577 (Supreme Court of Canada) where Rand, J.,
said (at p. 579): "The 'household' in the broad sense of a family,
is a collective group living in & home, acknowledging the authority
of 5o head, the members of which, with few exceptions are bound by
marriage, blood, affinity or other bond, between whom there is an
intinacy and by whom there is felt =~ concern with and an interest
in the life of all th=at gives it a unity. It may for example,
include such persons as domestic servants, and distant relatives
permenently residing within it. To some degree they are all
adaitted and subnit to the collective body, its unity and its
conditions, particularly that of the general discipline of the
family head. They do not share fully in the nore restricted
family,intimocy or interest or concern, but they participate to a
substantial degree in thie general life of the houschold and form
part of it".

25. He also considered that the contra proferentem rule applied and
said ((1959) 21 D.L.R. (2a) 7438t p751):- "If an insurance company
wants to exclude the coverage of an insured while driving an auto-
robile owned by a roormate, it should so state clearly in its

policy of insurance so that an insured knows when he is covered'.

26. Billon v. The London Assurance (1961) 30 D.L.R. 276.
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In another Canadian casc it was said that the circle of those "in"
was laerger then those "of" the ”household“,27 and in another?d that a
person could more easily come within the category of persons "in" the
household". A person who was Mof!" the houschold was essentially a person
"in'" the household, but thce converse was not necessarily true. Logically,
therefore, a person "in the houschold™ could more easily disengage himself
from that relationship or mssoeiation than a person who fell within the
more intimate category could dissociate himgelf from that category.29
Thus, & farm worker, who had lived as o member of a houschold, and decided
in the middle of the night to leave the farmhouse, was held to have ceased
to be such a member when he roturned shortly afterwards to fetch the
ignition keys of the car so that he could steal it. Consecguently the
insurance company was liable for the damage caused to it because the
exception no longer applied.BO

"PERMITTED" DRIVERS

In a number of motor insurance policies the insurance companies
agree to indemnify any person who is driving "on the insured's order
or with his permission'.

In nost cases it is solely a question of fact as tq. vhether the
insured has given him an order or permission to drive. Thus, in
Browing v. Phoenix Assurance Co. Ltd.32 g garege enployee was permitted
by the insured to drive a car at his convenience for the sole purpose
of warming the oil beforc it was drained at the garage so that it would
run out freely. The employec was involved in an accident while driving
the car, and clained that the insurance company was liable to indemnify
him in respect of personal injuries to third parties. But the Court

27.  Yawenesa Mutual Insurance Co, v. Bell (1957) 8 D.L.R., (24) 577
(Supreme Court of Canada) at p. 580 (per Rand, J.) See also
Home Insurance Go. v. Pettit (1932) 143 So. Rep. 839 where the
exception was of %theft by a person "in" the household of the
insurced and an uncle, temporarily a guest of the insured's father,
was held to be of that description.

28. Calverley v. Gore District Mutual Fire Insurance Co. (1959) 18
D.L.R. (2d) 598 (Ontario Court of Appeal) at p. 606 (per
Schrocder, Jel.). ‘

29.  Ibid.

30. Calverley v. Gore District Mutual Fire Insurance Cc, (suprs).
See further Hall v. British Canadian Insurance Co. (1962) 41 W.V.R.
366 (Supreme Court of Alberta).

3L, See Kelly v. Cornhill Ipsurance Co. Ltd. (1964) 1 All E.R. 321 at
32%, H.Le (poer Lord Dilhorne, L.C.).

32, (1960) 2 Lloyd's Rep. 360, Q.B.
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held that the claim failed, for the accident had happened when the
emnployee was driving for his own purpose on the day after the oil had
been drained, and the insured had given hin no permission to do thise.
Consequently the car was not on risk at the time.

But sometimes the questioh is one of law. In Kelly ve Cornhill
Insurance Co. Ltd.33 the House of Lords had to consider the effect of
the death of the insured on the duration of the permission.

In this case a father had insured his car for 12 nonths from April
26, 1959. The policy extended the indemnity provided by it to any
person driving the vchicle with his consent. His son was nemed in the
policy as a person likely to drive it, and he gave him permission to
do so, The father died on June 2, 1959, but the son continued to drive
the car, and was involved in an accident on February 4, 1960. Their
Lordships held (by a majority of 3 to 2)34 that the insurance conmpany
was liable to indemnify him for the insured's permission continued
until it was shown to have been terninated. The tern "permission!
in the context of the policy was not so rigid that it could not refer
to a period after the insured's death.

Lord Dilhorne, L.C., who was onc of the majority, said55 that it
had been contended that any perumission given by the father during
his lifetime ceased on his death, or alternatively,..with® a reasonable
tine thereafter, or, in the further alternative, when the person to
whon permission had been.given had notice of the death. But in his
own view there was not hing in the policy which supported the argunment
that the word "permission'™ meant and only mcent pernission which,
during its currency, the insured had power to revoke. The woxrd
"vermigsion" by itself could not be construed as implying that the
permission nmust be one which there was power to revoke, or could
endure only so long as the grantor was in a position to revoke it.

Lord Hodson, however, in a dissenting speech,36 said that he could
not agrec that on the construction of the policy, the word "permission!
could be so extended as to cover the sonls claim. He considered that
the father's pernmission given to the son ceased on the father's death.
When the accident occurred, the father was no longer alive to give the

3%,  Supro.

34,  Lord Dilhorne, L.C., Lord Reid and Lord Morris of Borth-y-Gests
Lord Hodson and Lord Guest, dissenting.

35 At p. 323. Sec also the speeches of Lord Reid at pp. 326-328,
and cf Lord Morris of Borth-y-Gest at p. 332.

36, At pp. 33%32-333, See also the disscnting speech of Lord Guest
at p. 335.
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pernission, and the car was no longer his since he was dead., Permission
pre-supposed & power to withhold or extend the permission, and he
himself could not see how this difficulty could be surmounted. It was
true that difficult situntions might arise, and it was said to be absurd
that a permitted journey could not be completed if notification of the
death was reccived during its course without the insurance cover being
lost and a criminal offence being committed. The risk of prosecution
in such 2 casc¢ would be remote and the risk of penalty being inflicted
even wore distent, and he could not accept the argument in terroren

as compelling him to construe the policy in favour of the son. By

his death the car bocane vested in the insured's exccutor, and there

had been a change of ownership which brought the permissionto an end

as effectively as a sale of the vehicle during his lifetime would have
put it out of his power to give such permission.

It is difficult not to feel sympathy with this view, but against
it must be sct thet of Lord Reid, who saidll that the argunent for the
insurance company meant that the permission must cease with the insanity
as with the death of the insured. It was notoriously difficult to prove
when the borderline betwecen sanity and insanity was crossed. A motor
insurance policy was a conmercial document, and this foim appeared to be
in common use. It surely could not hnve been intended that rights under
it should depend on the result of difficult inquiries of that kind.
Unless it was absoluetely impossible to do so, it cught to be construed
so as to rcach a rcasonable result intelligible to those who used it.
The ternination of permission meant that the permitted driver wa
committing a criminal offence if he conbinued to drive. He himself
found it hard to believe that any insurance company would intentionally
subject its clients to such a risk.

The result of the case may be that insurance companies may consider
it worth whilc fto change the form of the wording of the clause if they
wish to avoid liability in a similer situation. Perhaps a fair clause
would bhe that the permission would cease when the permitted driver knewl®

37. At p. 326.

38, In Kelly v. Cornhill Insurence Co. Ltd. (supra) there was no doubt
that the permitted driver knew of the insured's death because he
continued driving the car with the consent of the deceased'!s
executrix. The wording of the policy in Global Gencral Tnsurance
Co. v. Finlay (1961) 28 D.L.R. (2d) 654 (which was not cited to the
House of Lords in Kelly v. Cornhill Insurance Co. Ltd. (supra))
was a little different, for it provided an indemnity against third
party liability to '"the insured, his executors and his administra-
tors - and every other person who with the insured's consent
personally drives the motor vchicle'. The Supreme Court of Canada
held that the indemnity continued during the policy, ceven though
the insured had died, for thepolicy showed an intention to this
offect. Consequently a person driving with the consent of the
executrix of the insured was entitled to an indemnity. See the
judgment of Cartwright, J., at p. 660.
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of the death of the assured, the burden of proving that he did so
" being expressly placed on the insurance company.

Itids gﬁrh<ps difficult to recgoncile Kelly v. Cornhill Insurance
Co. Ltd.3 with Swith v. Ralph,7” which was decided two months later
under the Road Tyaffic Act, 1960. Here theDivisional Courtdl remitted
the case to the hcgiStT“tGS with & direction to convict a permitted
driver of driving whilst uninsured, for he wng driving the car concerned
after it hzd becn sold by the polloyholder. Lord Parker of Vaddington,
C.J., said that any permission given by the policyholder could not
extend beyond the timc when he ceased to be a policyholder in the sense
of having an insurable interest. The argument of counsel in Kelly v.
Cernhill Insurance CGo. Ltd.4? docs not eppear to have been specifically
directed to the question of the lack of insurable interest on the part
of the insured, though mention of the point is made in the speech of
TLord Hodson.45 Perhaps if it had becn, the result might have becn
different.

THE MOTOR THSURERS' BUREAU

Comparatively few of the rcported cases concern the lMotor
Insurers' Bureau, which was set up in 1946 as the result of 2 voluntury
agreement between the Minfstry of Transport and the insurance companic
These have related to untraced drivers, privity of contrect, the pos-
sibility of adding the Burcau as a defendant to on action, and the
Burcau's liability for an intentional act on the vart of an uninsured
motorist.

Untraced Drivers

It sometimes happens thet a road victim is injured by a motorist
who cannot be traced. Therc is no question of any individual insurer
being liable, so all that the victim cen hope for is that the Motor
Insurers' Burcau will compensate hin.

39. Supre..
40, = (1963) 2 Lloyd's Rep. 439.
41. Lord Parker of Waddington, C.J., Winn and Fenton Atkinson, JJ.

4- 2e §}2.'DI’EE I3
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Whether he should be given a right to compensation was considered
as long ago as 1937 by the Cassel Committee which stated in their Report
that "¢ hove not found it possible to deal with the casce of a third party
injured by a motorist who cannot be traced. In such a case it is in-
possible to establish a claim against anyone and in our opinion the grant
of a right against the Central Fund would be calculated to lead to such
abuscs as to render such a course totally unsuitable.!

In 1946 the Central Fund referred to in the Report became the Fund
voluntarily contributed to by those individuwal insurance companics 5 which
are nembers of the Motor Insurers! Bureau. This Fund is used solely to
frrther the objects of the Burcau, and to satisfy unsatisfi%d Judgrments
in favour of third partics, without profit to its members.4

The explanatory notes to the Motor Insurers' Burecau Agreement47
state that4® "the liability of the Bureau does not extend to the compensa-
tion of any person who may suffer personcl demage resulting from the
use on a road of o vchicle, the owner or driver of which cannot be
traced. The Bureau will not, however, necessarily refusc to act in
these cases. Where in its view, there is reasonable certainty that
a motor vehicle was involved and that except for the fact that the
vehicle, owner or driver cannot be traced, a claim would lie, the Burean
will give sympathetic consideration to the making of an ex_gratis pay-
ment to the victim, or dependants.!

This absolute digcretion was strongly criticised by Sachs, J.,
in Adams V. Andrews,5o where the negligence of an untraced motor-cyclist
caused the driver of a car, in which the plaintiff was travelling as a
passcenger, to swerve and overturn.

44 . The Report of the Committee on Compulsory Insurance, 1937, cmd.5528,
para. 167.

45, For a case wherc an insurance company was not & member of the
Bureau see Iire, £uto and Merine Insurance Co. Ltd. v. Greene
(1964) 2 All E.R. 761, Q.B.

46. Ibid. at p. 764 (per John Stephenson, J.).

47. Signed between the Minister of Transport and the Motor Insurers!
Burcau on Junc 17, 1946.

48, Note No. 6.

49. Sec further the statement of the Minister of Transport in the
House of Commons, House of Commons Official Report (VWritten

isnswers), Cols. 1868-9, November 12, 1945.

50. (1964) 2 Lloyd's Rep. 347, 4.B.
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His Lordship said that the situation was as illogical as it was
unjust. In cas s where the liability of a driver was under the Road
Traffic Acts "required to be covered by a policy of insurance', either
the driver of the hit-and-run car was insured as by law required - in
which casc one of the member companies of the Bureau would normelly have
to pay any damages awarded by the Court - or else he was not insured - in
which case the Burcau would likcwise have to pay, if he had becn found and
judgment entercd against him. That the injured person could not recover
as of right merely because he could not sccurc a judgment as the driver
had successfully cvaded identification was lamentable. It only provided
for insurance companies asg a whole a potential avenue of cscape from
liabilities which in principle they had accepted. He who had to go cap-
in-hand for an ex gratia peyment was always at & disadvantagc.

The learned Judge then went on to say that whatever might be the
Bureau's practice, it was important that it ought not to be in a position
wholly to decline liability simply becausc some other motorist or some
other person, who was under no duty to insure against the particular risk,
was also partly to blame. Morcover, if there werc cases which were to
be lcft to the discretion of the Bureau, it was worthy of consideration
whether it was right for claims important to the indiviaual claimant ‘o
be turned down by unnamed administrators against whose decision no appeal
would liec.

These comments, of course, deserve considerable attention, but it
would appear that there is no convincing evidence to show that road
accident victims have been unfairly treated by the Motor Insurers' Bureau,
and that therefore an urgent nced for reform of the Agreemcent existse.

Indeced in one case5l the Court remarked on the value of the Bureau's
services and on the way it had played its importent part in the schene of
conpensating victims without relying on its privileged position to
repudiate liability to third parties.

Privity of Contract

When an action has been brought against it, the Bureau has not taken
the point that the injured third g&rty was not privy to the agreement
between the Ministry and itself.”

Hil.a FPire, Auto and Marine Insurance Co., Ltd. v. Greenc (1964)2 A1l
E.R. 761 at 768 (per John Stephcnson, J.).

524 Beg., Lees v, Motor Insurers' Burcau (1952) 2 All E.R. 511, GeB.3
Buchanan ve. Motor Insurers' Burecau (1955) 1 All E.R. 607, “eBes
Covard v. Motor Insurcrs' Burcau (1962) 1 All E.R. 531, C.A.;
Hardy v. Motor Insurers' Burcau (1964) 2 All E.R. 742, C.A.
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Perhaps technically it might have_becn preferable for the third
party to be given a right by statute55 to sue the Burecu, but no reform
of the Agreement seems to be necessary in practice. In cne casc Lord
Denning, M.R., said that he hoped that the point never would be taken. 24
Diplock, L.J., however, observed that, if it were taken, it would be a
breach of the Agrecment with the Ministry.55 By way of comment it might
be said that though this indeed may be correct, this would not, as a matter
of law, lead to the Bureau being under a liability to pay. Indeed it
was decided by & casc two days later?® that, even’'if the Bureau was liable
to satisfy the third perty's judgment, it was liable to the Ministry, not
to the third party. Its liability was not statutory but contractual,
and its agreement with the Ministry conferred no rights on any one but
it This followed inescapably from the decision of thc House of Lords
in Scruttons Ltd. v. Midlend Silicones Ltd.oT  The judgment creditor
could not take advantage of clause 1 of the Agreement and claim from the
Bureau the amount of the debt, nor of clause 5(1)(B) and claim the costs
of pursuing other tortfeasors, even though both clauses werc intended to
benefit him.

Presumably the Court could itself raisc the objection of %ack of
privity, but so far in the decided cases it has not done so.5

Adding the Bureau ag Defendant

But although the Bureau hes not itself pleaded lack of privity of
contract between itself and the third party, an insurance company in one
case ? successfully raised this plea,

Here 2 third perty commenced proceedings ageinst a motorist, and,
whilst they were pending, the insurance company, which was not & member
of the Motor Insurers' Bureau, issued a writ against the motorist,
claiming a declaration that it was entitled to avoid liability on the

53%. B.g. similar to that given to third parties under the Third
Parties (Rights against Insurers) Act, 1930.

54, Hordy ve Motor Insurcrs! Bureau (supra) at p. T44.

550 Ibid at Lo 750.

56. Fire, Auto and Marine Insurance Co, Litd. v. Greene (1964) 2 All
E.R. 761, &.B.

57. (1962) 1 All E.R. 1, H.L.

58. Coward v. Motor Insurers' Buresu (supra) a2t p. 533.

59. Fire, Auto and Marine Inmsurance Co. Ltd. v. Greene (1964) 2 All
EcRo 7610
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ground that the policy of insurance had been obtained by non-disclosure
of a material fact or by misrepresentation. The company served notice
of the action on the third perty in accordance with sect. 207(3) of

the Road Traffic Act, 1960 and he thereupon became entitled to be made
a party to the company's action. The Motor Insurers' Bureau then
claimed that it was entitled to bc added as a defendant. '

The Court held that it had no power under R.S.C. Ord., 15, r,6(2)(b)60
to do this because no legal right enforceable by the Bureau against one
of the parties or legal duty €nforceasble against it by one of the parties
would be affected by the result of the action between the insurance
company and the motorist.

John Stephenson, J., said that the very special position of the -
Bureau prevented it from showing such a right or duty. It was true that
the Bureau could claim a contractual relationship with en insurer, who
was a party to the domestic agreement made between it and insurers
conducting compulsory motor insurance business. But that relationship
did not confer any right or impose any duty which wes directly affected
- by the result of the action for a declarestion, for the particular
insurance company was not a party to the agreement, and the Bureau wes
not able to show any direct effect on any such right or duty. He
considered that the Bureau should be given a right to be present in
every action under sect. 207(3) and to be made a party to ite But at
the moment no such right existed.

Liability for Intentional Act.

One of the metters which was not set out in the Agreemeﬁt was whether
the Bureau would be liable for personal injury caused to a third party
by the intentionz2l act of an uninsured driver.

Such e situation is one which is unlikely to occur frequently,
but it6fas the subject-matter of the action in Hardy v. Motor Insurers'
Bureau™" in 1964. In this case a security officer employed by a metal
company attempted to stop a van, which had been stolen from the

60. This rule provides that "At any stage of the proceedings in any
cause or mabter the Court may on such terms as it thinks just and
either of its own motion or on application order any person who
ought to have been joined as a perty or whose presence before the
Court is necessary to ensure that 211 matters in dispute in the
cause or matter may be effectively and completely determined and
adjudicated upon be added as a parbye..'s

61. (1964) 2 411 E.R. 742, C.A.
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company's car park, He placed one hend on the top of the doo.r, but

the driver drove off at top specd, intentionnlly dragging him ¢ long

the ro%d and injuring him. The driver, who was uninsured, wag CoOn-

victed of causing himgricevous bodily harnm. The security off. cer

obtained judgment against him in & civil action, but this was

unsatisfied, so he sued the Motor Insurers! Bureau. The Burecu ,
hewever, refused to pay on the ground that the driver's lisbility was

2 liability for the consequences of his own wilful and criminal act

end wes not one reguired to be covered by & policy of insurance ur ler

the Road Traffic Lct, 1960,

The COggt of Appeal64 held that the Bureau vwas liabie. Lord D¢mning,
M.R., said”” that the policy of insurance which a driver wes requirel

to take out, must cover any liability which might be ineurred by him
arising out of the use of the vehicle. It must be wide enougn to

cover any use of it, immocent or criminal, pleyful or nmurderous, It

the motorist was guilty of & crime involving a wicked and deliborete
intent, and he was made to pay demages to an injured person, he was

not himself entitled to recover on the policy. But the injured third
party was not affected by the disability which attached to the motorist
himself. In the present case if the driver had been iusured, he himscii
would be disabled from recovering from his insurers. But the security
of ficer would not be disabled from recovering from them. Since the
driver was not insured, the Burcau must treat the case s if he were

It must pay g%e injured third perty, even though the driver was guilty

of & felony,.

62, Under s. 18 of the Offences against the Person Act, 1861.

63, S. 203(3)(2) which requires a driver to take out an insurance
policy M"in respect of any liebility which mey bhe incurred by him...
in respect of the death of or bodily injury to zny person caused
by or arising out of, the use of thc vehicle on the road."

'64. Lord Denning, M.R., Pearson and Diplock, L.JJ.

65. (1964) 2 All E.R. 742 at T46-T.

66.  Sce also the judgments of Pearson, L.J., at pp. 749-750, and
of Diplocky L.J., 2t pp. 751-2.
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