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Tort and Insurance 

Hention was made in our last Bulletin that Prof. R.F.V. Heuston, ILA., 
LL.B., has readily agreed to give his talk to the Association on "The way 
in \vhich insurance has influenced the law of tort" at our next meeting. Tl~is 

Hill be held on \i!ednesday, 30th ]'tiarch, at the Bonnint;ton Hotel, Southampton 
Rmv, London, H.C.l. at 5.Lt-5 p.m. An agenda will be circulated in due 
cour.se, but in the meantime members are asked to note the date and time in 
their diaries. It is hoped that as many as possib}.e \·lill make the effort to 
attend and guests Gre especially vJelcome. 

The Law Cor1mission 

Our last LJeeting wc:,s well attended and the address \'lhich Prof. L.C.B, Gower, 
N.B.E., LL.N., gave to us on the work of the Lm: Commission stimulated a lively 
and interesting discussion. A full report of the address and the discussion 
which follo1.r1ed appears elsewhere in this issue. 

Nernbers may be interested in an historicc.l b.scckground to the Lm.; Com11ission 
which appears in The l':odern La\v Review (Vol. 28, No.6,fTov. ,1965) toiritten by one of 
our mm membel'S, Lord Cho:-:-ley, in conjunction with Gerald Dworkin. 

The \!inn Committee 

Lord Justice \:iinn has been appointed Chairr.nn of a Committee set up to 
consider the jurisdiction aYJ.d procedure of tl1e courts in actions for personal 
injuries. The Committee's terns of reference are to consider whether such 
actions as are at present brought· in the High Court should be capable of being 
brought in courts having a simpler and more speedy procedure; 1.r1hether the 
question of liability and the question of dar:mges should be dealt with 
separately; and the measures 1.r1hich are pr::tcticable where both criminal and 
civil liability is involved. 

The Secretary of the Comnittee said recently: 110bviously there is a 
large ins·urance interest", and vte are pleased to note that Hr. P.A. House, 
F.C.I.I., who represents the Sun Alliance&: London Insurance Group on our 
membership roll, has been nppointed a member of this Committee. 

Any member \vho wishes to make his vievJS known on this subject is 
invited to cor:Jmunicnte with l',:r. John Churchill, the Secretary, at the 
Law Cor;m;ission, Lac on Hou,se, Theobald' s Road, London, \!. C .l. 
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It is of interest to note that whether the issue of liability and the 
issue of the assessment of damages should be dealt with separately has 
recently been the subject of a report prepared bJ' the Committee on State 
Courts of Superior Jurisdiction of the New York Bar Association. In some 1. 
states, including New York, a nsplit trial 11 procedure has been in use for 
some tine in personal injury actions at the discretion of the Court 11 in 
furthera.'lce of convenience or to avoid prejudice11

• In the main, however, 
the Com'Jittee does not favour the use of the "split trialn in such actions 
as a matter of routine. 

Compensation versus Pu.YJ.ishr.1ent in Damages A1r1ards 

The tension behmen compensation e.nd punishment in the J.avi of dar:13.ges 
today 1r!D.S referred to by 1"·1r. D.R. Hnrris, N.A., when he addressed the 
Associe.tion in September last. The attention of members is drawn to nn 
interesting nrticle by Harvey NcGregor in The r1odern Law Revim-1 (Vol. 28, Ne. 6, 
Nov., 1965) where he examines the two concepts of compensation and punishment 
and illustro.tes from modern cnses ho\<I the penal principle is losing its 
final footholds in the lo1:1 of dnmages in favour of the principle of comp;:;nse.tion. 

The writer reviews the development of the compensatory principle in 
the decade which has elapsed since the decision in the case of British 2. 
'L'ral];_sport Commission v. Gourley. He sees the present system of not 
deducting nccident insurnnce moneys from dnmnges avmrded to a plaintiff ns 
one of the lnst strongholds to resist the full sweep of the compensatory 
principle, and he marshnls some cogent crguments in favour of treo.ting a 
plaintiff's accident insurance policy on the same basis as wages nnd pensions 
which the courts now ngree should be deducted. 

The writer has to admit that, somewhat ironically, in actions for 
wrongful death under the Fatal Accidents Acts, the trend, so far from 
following the Gourley lec-td, has moved wholly in the opposite direction.l 

The CLrticle proceeds to examine the fallacy in the rule "the gracter 
the injury, the greater the damages 11 • The writer believes that dnm.:1ges should 
not be related to the seriousness of the in.iury inflicted but s11ould be gec.red 
to the seriousness of ·the 1~ incurred. After reviev1ing the modern case 
lnw on the subject, he concludes that the recent decision of the House of 
Lords in Rookes v. Barnard should be seen o.s an importnnt step foru.:1.rd in the 3. 
progression begun by ~ourlsr, 11a progr;o,ssion vJh:Lch should lead to the enrly 
total acceptance of the principle of compensation over the vJhole r&nge of 
the lnw of dnmnges 11

• 

Felonies and l',:isdemeanours 

The Criminal Low Bill published in December lnst which is designed to 
{:lmend the lm.r by abolis~·1ing the division of crimes into felonies :::md 

1. N.Y.B.A. Record, Vol.20, No. 9~ p.659 
2. (1956) A.C.l85 
3. (1964) A.C. 1129 
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misdemeanours provides for some consequential amendments which will be of 
interest to r.wmbers vJho are concerned with fidelity insurance. If the 
Bill becomes law, misprision nnd compounding n felony vlill disappear as 
crimes. It will, however, be an offence to do any act intended to impede 
the arrest or prosecution of a person for nn 11nrrestable 11 offence. 

Professorship at £1.'J.ni toba 

He would like to congratulate one of our members, Mr. K.N.S. Counter, 
B. A., LL.B., who has accepted nn offer of a visiting professorship in law 
at Jvianitoba 7 VJinnipeg, for the session 1966/7. 

Am1ual General Meeting, 1966 

This is an advnnco notice that the A.G.fl. this year 111ill be held on 
the 19th September, nnd Dr. Marcel Grossmrum, Professor of Economics and 
Insurance, Zurich, has kindly agreed to address the meeting. Nore details 
will be issued nearer the date. 

!irtmburg Cs:mgress 

Enquiries h3.Ve been made about tr.:1vel arrangements for those m2mbers of 
the Association who hope to attend the Hamburg Congress. The Pas~enger & 
~ravel Agency of Messrs. Hogg Robinson & Capel-Cure,Ltd. advise that distinct 
financial advantage can be obtained through an inclusive tour which can be 
tailor-made for individuals. Such a tour would provide the following services: 

(a) Air trnvel 
(b) Hotel accommodation 
(c) Transfers from airport to hotel 011d return. 

This service is only available where the members remain in Hamburg for 
six nights or longer and the Travel Agency would have to make the hotel 
reservations and pre-pay the hotels. Under this scheme members do not 
necessarily hnve to travel on the same aircraft; they can make a choice of 
any airline, service or time to suit their convenience. Similarly, they 
have a free choice of hotel accommodation. 

If any member wishes to take advantage of this arrangement, he r::w.y 
like to mnke npplicntion direct to Nr. C.R. Shnyler, the Tours Nnnager of the 
Passenger & 'rravel Agency, indicating his requirements. 'l'he address is: 

Messrs. Hogg Robinson & Cnpel-Cure, Ltd. 
Passenger & Travel Agency, 

St2,ple Hall, 
Stone House Court, 

London, E.C.3. 
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Hembership 

The agreed addendum to the Constitution providing for honorary membership 
is being issued in the form of a gummed slip to be inserted in the Constitution. 
Copies are being issued with this bulletin. 

The Committee is anxious to strengthen the membership of the Association 
\vi th practising barristers interested in insurance lm,_r, and existing members 
are invited to inform the Hon. Secretary of the names of barristers to whom 
they feel that honorary membership might be offered. 

For the convenience of members, it is proposed shortly to issue a list 
of corporate and individual members of the Association. 

Renevml of Subscriptions 

The Treasurer, Mr. R.A. Sims, hns requested all annual members to pay 
their renewal subscriptions which are due on the lst Harch. Subscriptions 
of £2: 5: -d should be sent to him at 10, Smugglers ~,Jay, Birchington-on-Seo., 
Kent, as soon o.s possible and unless specio.lly requested no acknowledgment 
will be sent other than in the form of a renewal membership card. Those 
members whose subscriptions are paid by bankers' order will not receive the 
renewal membership card until the subscriptions have passed through the 
Bank account and for this renson there may be some delay. 

The Lm1yer in American Insuro.nce 

Insm·ance workers in the U .S. number more thi:m o. million, a higher 
proportion of the population than in the United Kingdom. Among these, lawyers 
are much more numerous than here. · For example, ::1. compc'illy of fair size may 
hove several lawyers dealing solely with state regulatory officials. Sommer 
and Kedzie, in a recent publication ''Your Future in Insurance" (Richards Rosen 
Press, New York 10010) illustrate their remarks on the prospects for lawyers 
in insurance by quoting the return of one life and personal accident company 
which employs twenty-nine lawyers on legal work and three more as senior 
officers in non-legal departments. A young lav1yer enters as Attorney, 
probably straight from a university law school. After three - five years 
he becomes Assistant Counsel and after eight- twelve yeo.rs may be promoted to 
Associate Counsel. The Law Department has three divisions, e0ch headed by 
o.n officer \vith the title of Counsel, under General Counsel who reports direct 
to the President of the company. The three divisions are insuro.nce law, 
investment lnw, nnd tax law. 

Sommers and Kedzie say that starting salaries are o.bout $6,000 - 1t67 1500. 
In the example quoted ten per cent rises up to $10,000 - $12,000 are typical 
ea<h yeo.r. Thereafter consideration is biennial. Specialists mo.y receive 
$15? 000 - 9525 l 000. 
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British Institute of Internati0nal and Comparative Lm~ 

Hembers whose leg~l intel·ests e.xtend beyond the United Kingdom may 
like .to know something of the British Institute of Interna tional and 
Comparative Law. The Institute wa s founqed in·. l958 to bring together and 
expand the work o,f the Grotius Society a<'1.d The Society of Comparative 
Legislation and International Law. It provides a centre for studying the 
practical ·application to · current prob1ems of public international law, 
privn:fe internationa l l ,aw : and compc:r a t,iv-e J,a H;. with particular referenc e t o 

.. Comll1onwealth l aw B.,nd t'he · legol problems .o f ~he European communities. 
. ,.. -~·\ ··---

. The B. I. I. c ~ L: organ:i:se
0S meetings and· conferences I conducts and 

promo.te-t:;'·research·. anq ·publishes The Internntion~nd_9omparative Law 
· ~mirterly which issues periodical suppiements, as well as other works on 
international and Comparative law. It wa s after a confe r E:m.ce on insuranc e 
law ' organised by the B.I.I.C.t. in 1963 ·that BILA .was forme<;l . . 

. , 
~1~mberqhip of the B. I. I. c .. L. is dpe1i to individunl~;~, fi~ms and . 

corporations without restriction of nationality for' an cinnua l membership 
.fee .Q.f '£4: 4: -d including the Journa l and its suppiement.s. · La rger fir:m,s 
and corporations are invite d to become "corpor ate .·subpcribers" at a fee 
of £52: 10: -d pe r annum, with certain advantages regarding participation . 
in conferences •. ,. Up fo a r e cent date the ··only insurance corpora t e subscriber r· 
was a well kllown continenta l r e insurance c ompany. · 

A dozen papers published in the Journa l of the B.l.I.C.L. during 
1965 which have an insurance interest include the follov1ing: . 

. . _. -

·. SurvivaL of actions in tort and the conflict of laws. · 
. - .. 
Freedom of c ontr a ct and ndhesion c ontracts\ 

The deve lopment and function of the J,~w·.:of ·. t ort ·in the twentie th 
century in Australia and. New Zealand: 

The E.E.C. Commission: .· a new factor ·in international life. 

Interno.tional.r.egultition. of civil linbility f or nu~lear risk • . 

The twentietl1 centur.J' dev8lopment and function of the law of' 
t ort iri England, · tmd in France. 

· , :· 

·.; . 

. 'i . 

·.;· 

.1' ··' 

Employers' and~ :employees ' liability in Sovie t . lavl for indu,stl:'ia l &cci<lents. 

Liability _.for damage and the progressive deve l opment of inter_national l aw • . 

Thoughts on the place of commissi on of a non-statut ory tort. 

Liabiiity of shipowner s in Queenpland. 

· The Israeli standard contracts law • 

Fn<11Jirieo about membership should be addressed t o the Secrc ta:cy 
of the B.I.I.C.L. at 3,;2, Furnival Street, London, E.G ~ l r. 
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THE LAW COMHISSION * 

Prof •. Gciwer. introduced his_ subject by . pointing out that the passing 
of the Law Commissions Act·, 1965 coinc_ided. with the 750th _annive rsary of 
Jvlagna· Carta. ' ·The Act provides for the :Constitution: of Commissions for 
the reform of the ·-lm-i and tv10 such Comm~ssions have been s ,et up: _ . one for 
England and "1tJB:les and the other for S~otland. ,Bot!;. cipe ch_arged with k_eeping 
the law under :revie.w. with a· view to j_ts .systematic development and reform. 
Prof. GovJer emphasised thy -syst.ema.tic _ :~:;he,_rac;:t.er of . .tl}eir. -task which includes 
the codification of · the . . l~w;, the eb,.minatiorl: of anornali~s' trie' repe~l of 
obsolete and unnecessary enactments' the reduction of the number of ··separate 
enactments ·, · and gensrallY·; the . ;simplification. and _modernisation of the law. 
He_-fur:ther emphasised that ):le \vas speaking it:l -a persqnql· capacity only and 
expressing his own ,copini.on·s :... not tho~~ .of th.e Comm,:i,.ssion·s; · . 

The .Need -fpr Reform 

The speaker· suggeste\1 .that in the nineteenth century businessmen, 
conscious bf the deficiencies. of t:p.e law', . wer~ ve~y . muc~ concerned with reform, 
but that in the twentieth c:entury they preferred to put' arbitration clauses 
irito their policies an_d exemption c l auses into their · contra~ts ·and thereby 
:to aVoid ·the c'lutches of the law. There' Was, he suggested, some 'apathy 
towards changing the law which had contributed to -- the preiient unhappy' sta te 
of the law. In the main, hmJever, this .uns~tisfactory state 9-I'ises ' from 
three sources: 

(i) the difficulty of a:scertainirig the iaw~ 
. . ~ . 

It is necessary to' delve into an er).ormous body_ of case law, _which can 
be both troublesome and expensive, to find out the -law;· · There are some 
350,000 judicial decisions which have been reported, some dating back to 
the -fourteenth century. Superimposed .on these_ are .statutes, of which there 
are about 3,000 extant, some dating back to -the thirteenth. century. A 
further layer of :J-aw is added in the form of sfatutory .. instruments. All these 
sources of lion-J make . it very diffichlt· to discover. the answer to --any particular 
legal · p~oblem~ · 

(ii) ;defects in ·sub~tantive lmv. ' · 
,_· 

PrciL Gov'1er s 'ai'd tho.t ther.e.- is a great deal of sub_stantive law wh"-re 
reform .is long overdue. For example, the U.K. · is about the only country 
in the world \-Jher'e . it . is possible ·to sue . for general damages . for breach 

>t Notes of the address given tq . the Ass.ociation on 18 January, 1966 by 
Prof. L.C.B. Gower, H.B.E . , LL.M., and of the disctissiorr whicl-i followed. 
Prof. Gower formerly held the Chair ' in Commercial LmJ at_ thE! London School 
of Economics and _is nuttor of the standard work on Principles of Compnny Law. 
He was a member of the Jenkins Committee and hns recently been appointed one 
of the first five · Commissioners.-
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of promise to marry, and suggestions for reform have been made since the 
eighteenth century. .Shortcomings are to be found in many branches of the law 
including the lmv of contract o.nd tcrt, land law~ family law, commercial and 
compo.ny law and revenue law. Even the lavJ rel<"cting to insurance contracts 
calls for some remedial action. 

( iii) the general orgo.nisation vJhich o.pplies the lmv. 

';le are proud of ou.r system which administers the law. Nevertheless, 
said the speaker, it is not incapable of improvement in severe1.l respects. 
Indeed, it me1.kes litigation in Englnnd more expensive than almost o.nyv;here else 
in the world. And the Professor snid tho.t the system would have broken down 
corepletely but for the fact thRt most people do not finnnce their own litigation. 
There are motor insurers and trade unions behind many litigants, while the 
state provides legal aid for others. It is clear that there is much to be 
done to bring the law o.nd administro.tion of justice into the twentieth century. 

How to Achieve It 

The members of the two Commissions which have been constituted are 
exclusively lmJyers. This fact has been criticised by those \vho feel that 
the Commissions should h::lve lay representation on them. But Prof. Gower 
thought that laymen would find themselves out of their element in many 
deliberations nnd would find it time demanding. The Commissioners hope to 
minimise the clisadvan tages of being lavJyers by consul tat ion 111i th many bodies 1 

government departments, social. scitmtists and others. Too often in the past 
lo.vJ reform ho.s been entrusted to ad hoc bodies, their members giving only 
part-time to the task so thnt no adequate research ho.s been possible, o.nd 
their decisions and proposals hD_\I'e often been based on their own prejudires 
and beliefs vri thout real facts to bnck them up. 

The English Commission is a permanent body engaged full-time on the 
work (the Scottish Commission is only pm't-time). There are five Commissioners 
under the Chairmo.nship of Hr. Justice Scarman. In addition, there is a Special 
Consultant nominated by the Lmr Society who is virtually an o.dditionG.l 
Commissioner and o. very valuable one. 

The Commissioners are supported by four parliamentary counsel v1ho CU'e 
brought into deliberations from the outset 3.nd co.n so..y v1hether proposals are 
feasible. All too frequently in the past, ad hoc committees have presPnted 
their proposr:ls which have run into difficulties when legal draftsmen hnve 
got to work on them. Under the ne\,r system the; Conm1ission can submit thGir 
proposals tGgether with drnft legislntion to the Lord Ch::mcellor who must lay 
them before Parliament in G ~Jhite Paper. No on.::; is obliged to take further 
action and shortage of Parlicmento.ry time can hold up necess::try reform, but 
Prof. Gower thinks tho.t the ne\>/ system will give their recommencbtions o. 
better chCJlce of becoming lmJ tho.n was pdssible 1.mder the old system. 
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Prof. GO\ver referred to the Government 1 s intention to introduce a 
modified procedure fer dealing with Bills of a non-controversinl character 
and expressed the hope tho.t some of the Commission's Bills would be so 
classified. Because the Commission is independent of the Executive and 
the Legislature, there may be a better hope that both sides will o.gree to 
treat the Commission's proposnls as non-controversial and so provide a 
better chance of their becoming law. At the so.me time, he recognised that 
some of their suggestions would unquestionably be controversial and therefore 
not susceptible to this nev.r procedure. 

The Commission is further strengthened by ten qualified lawyers (ex 
practising barristers, ex Government service and ex University teachers). 
It is hoped to establish a practice whereby ex University law graduates give 
one or two years' service to the Commission before going into teaching or practice. 

\Jhere to Sto.rt 

The first programme* of topics to be dealt with by the Commission hn.s been 
approved by the Lord Chancellor nnd laid before PE:.rliament. It recommends 
a wide range of subjects for examinntion by the Commissicm or by other bodies. 
They include two subjects of particular interest to insurers, viz., the 
codification of the lm'l of contract and personal injury litigc.tion. In 
connection with the latter, somethingneeds to be done aboet the vast sums 
vlhich aro spent in deciding which of two parties is negligent and to speed 
up the procedure for dealing with these actions.+ On the payment of damnges, 
the once for all lump sum payment seemed unsatisfactory and in mo.ny instMces 
an annuity might be better. Insurers are one of the interests vlhich v.rill 
be consulted about this. 

The whole Commissicn does not examine in detail every project. The 
programme is divided up among teams, each of which will have one or two 
Commissioners leading it. They will r0port their recommendations to the 
Commission as a whcle. Then the Parliamentary draftsmen will draft the 
legislation to be prosented to Parliament along with the Commission's 
recommendntions. 

The Commission is not restricted to the scope of its agreed programme. 
Its function is to keep the lnw under constant review and if a decision of 
the Courts reveals a flaw in nny brnnch, the Commissicn can look at it and 
make suggestions to the Lord Chnncellor' s department, ns indeed it has alr,:Jady 
done. In addition, there is a steady stream of representations reachir1g 
the Commission from vnrious bodies and from laymen. ~Jhen an urgent problem 
is thus brought to the notice of the Commission it will receive their 
attention 

* 
+ 

Copies nvai1able from H.Jvi.S.O. price ls.9d 

The setting up of the \,'inn Committee has since been annc·unced and is 
referred to elsewhere in the Bulletin. 
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A further programme recently submitted to the Lord Chancellor regarding 
consolidation and statute law revision has nov-1 been published.* It recommends 
the consolidation of Income Tax, Estate Duty, Stamp Duties, Rent Acts, Road 
Traffic J\.cts and Public Health Acts, etc. Consolidation merely puts all 
the Acts on a subject into one Act, whereas codification aims to put all the 
law on a subject into one Act. \Jhile consolidation is a start, the forvmrd 
movement should be towards codification as is planned for the law of contract 
and the law cf landlord and tenant. 

The Commissioners are appointed fer an initial term of five years and 
Prof. Gower said that they v-Tould like to be able to say at the end of their 
first term of office that they have left the law in a better state than they 
found it. 

The follovling is o. digest of the discussion vJhich follovJed Prof. Go\\ler' s 
address: 

Q. \Jhy should not a promise be legally binding if no consideration is 
present? 

A. There must be some test to ensure that a commercial bargain has been 
made. The test of valuable consideration is highly complicated and 
troublesome. For example, third parties, for whose benefit a contract 
has been made cc=mnot enforce the contract. One method of getting 

Q. 

A. 

* 

over the consideration obstacle is by contracting under seal but this is 
an archaic procedure. In codifying the law of contract, it is hoped that 
we may be able to combine with our Scottish colleagues, who will be 
looking at their law of obligations, 1.'1ith a vie\v to achieving a code of 
contract for the whole of the U.K. In Scotland, as on the Contine11t, 
contracts are not governed by the doctrine of consideration. There 
needs to be some principle to determine what promises shall be leg0lly 
enforceable. Clearly fair bargains should be but so also should some 
unilateral promises such as a promise to make charitable contributions. 
Consideration is specifically mentioned in the Law Commission's first 
programme for reform. 

Is it desirable and is it possible that some unification of English 
and Scottish law should be sought? 

It would be extremely difficult to achieve complete uniformity. Host 
countries hcwe their local divergencies which are difficult to eradicnte -
land law and succession are notable examples. But we do hope to get 
unification of the law which is relevant to commerce. The .Sale of Goods 
Act vJent part of the Hay and it is hoped to unify the lav1 of contract. 
It will be necesso.ry to cull the best principles from b0th English and 

Copies available from H.N.S.O. price ls.6d 
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Scottish law and not just effect a substitution of English for 
Scottish lm1 or vice versa. 

In reply to a further question? Prof. GovJer expressed sympathy 
for the view that in furtherance of this unification, juries in civil 
cases ought to go completely Gncl likewise the preliminary hearing 
in criminal cases should go or be consiuerably modified. Scottish 
law does not hL!.ve what virtually amounts to a double trial. 

Q. V! ill the Commission consider a harmonisation of U.K. lavT v1ith the 
law of the Common Narket countries? 

[,, It is most desirable to try to produce something which does harmonise 
with European countries. \le are giving attention to this. 
Company lm..r and setle of goods o.re examples of branches of law where 
hnrmonisation is desirable. A provision in the Act requires the 
Commissioners to obtain such information as to the legal systems of 
other countries as nay be of nssisto.nce to then in this tnsl$:. 

Q. \rJhnt principle determines whether some matters should be referred 
to an inter-departmentnl committee rather thnn to the Commission? 
Some items referred to inter-depo.rtmento.l committees J.I'e lost 
sight of for many years. 

A. Representntions of consumers on some investigations might be essential. 
For example, it might be desirable to get the views of the insurance 
industry, the transport industry and others. Government departments 
might also be interested. Therefore, it is better for such 
matters that they should be considered by o.n inter-departmental 
committee. The Commission might Hell set up its own working 
party for some matters in order to avoid delay. 

Q. v.Jhat is the difference between an inter-depEtrtmental committee 
and an ad hoc committ0e? 

11.. 1in inter-dep.::trtmental committee is an o.d hoc committee but an 
ad hoc committee is not necessarily an inter-departmental committee! 
\!here there is only one Government department concerned, e. g. , the 
Board of Trade, a departmental committee may be set up. \Jhere a 
number of Government departments are concerned, o.n investigating 
committee would be an inter-departmental one. 

Q. vlill the Commission consider some simplification in the drafting 
of nev1 enactments, especially codifying Acts? 
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A. Yes. It should be possible to produce Acts which are clearer 
and more readable. But in some fields, such as finance, it is 
almost impossible to draft other than a very complex document 
because every effort has to be made to anticipate and to stop all 
kinds of evasion. 

Q. If there is an ,bvious anomaly in any /.et, would it be possible fer 
an individual to refer it to the Commission? 

11.. Yes. You could make representations or write to us about R Bill 
before Parliament containing incomprehensible words. \,le might 
then do something Rbout it, although \ve cannot deal with everything. 
vJe might \vrite to the Lord Chancellor 1 s department making suggestions 
about it. 

Q. \1/ould you advocate a Bill imposing n penalty on the Queen 1 s Printers 
for selling an :~et which is out of dab~? 

A. Hany people hc..ve suggested thnt it should be possible to do in Engl,-:cnd 
what hns been done elsmvhere, viz., to hnve n Statute Book in loose­
leaf form. ~1/hen something is changed the Queen 1 s Printers would 
print an up-to-date sheet which would be supplied to all subscribers. 
But there are all sorts of objections to this. · 

Q. Is not something like this being done with Statutory Instruments 
under the Air Navigation Act? 

A. Yes, and it is being done for various regulntions such as the 
National Insurance Regulations. And it is clone in some other 
countries. Income tnx law is a good example. This was consolidated 
in 1952, and if textual amendments could have been made annunlly it 
would not now be in urgent need of re-consolidation. 

Q. The interpretation of some phrases in Acts of Parliament has given 
rise to much dispute over many years. 11i\rising out of anJ in the 
course of employment" is a good example of this and yet it must 
have seemed very simple to the originnl draftsmen. Is the Commission 
considering some procedurnl reform to provide authoritative 
constructions in the event of litigation? 

A. Although sympathising with this view, it must be recognised thnt 
it is not possible to eliminate all possible doubts and difficultieG 
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which may arise out of an enactment. Any attempt to do so would 
result ir. the most tortuous document. l,n example of this is the 
Rent Act in respect of which the tllinister published a book to 
interpret it. A procedure for getting a declaratory judgment 
on an ambiguous phrase in an Act is the kind of thing we may 
consider in due course \"lhen vie hove deo.lt 1t1ith some of the 
existing programme. 

Q. After cod.ifico.tion, what is the role of case lavl likely to be? 

A. Codification will not make much difference to the role of judges. 
Law must. be codified in general terms and case law will arise out 
of the <ldministration of the code. But it is highly essential 
to keep the code under frequent revision in the light of subsequent 
case la.w. 

Q. Do we need a double system of appeal courts, and is the majority 
decis Lon of a smo.ller number of judges in one court likely to be 
bettsr than the majority decision of a larger number of judges 
in a: .wther court? 

A. It ·is difficult to justify our present system of three-tier appeals. 
Tw.) bites at the cherry may be desirable but not three. \iJithout 
alJolishing the appellate jurisdiction of the House of Lords, there 
r.ay be some justification for leap-frogging from the court of first 
instance to the House of Lords. 


