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The title of this talk was my own choice, and I stand by 1t, it
gave me the licence I wanted to roam over the field and pick out what
interested me. But I dlsolalm any pretcnsion to be comprehensive, and,
still more vehemently, any pretension to be authoritative. In the
present state of the law on this subject,; there are a lot of questions,

‘and some -of them I ask in the discourse which follows. I hope that the
subsequent discussion may throw up some answers; as a great judge once

- said (I quote from memory), "I have raised these points, which wiser
heads may settlel™

My talk falls into three sections: Tho first I have called gencral
principles. The sccond deals with the structure and content of a
- 1iability policy, and discusscs some implications of the form or forms
in which such policies are_or may be framed. . The third leaves the
‘practical world and soars into the stratosphere of speculation (or at
least aspires to do so). It asks, in brief, about the consequences,
actual and potential, of the practice of liebility insurance on the
~ law of tort, and specifically on the law of negllgonce. :

To begln then with what we can find under the headlng of general
prlnglplgs.__

I put first Public Policy, 2 t@g which really covers two separate
‘but converging principles, namely, public policy gtrictly and the rule
that an insured cannot recover for a loss duc to his own deliberate act.
Public policy strictly, so far as I know, invalidatcs only undertekings
to indemnify against the consequences of criminsl actions. Much
trouble and litigation would have been avoided if it had been confincd
from the start to what I think is its proper field - the criminsl
conscquences of criminel zcts - an undertaking to pay a man'sg fine if
convicted in fact. And T am not sure that you could not find support
for the view that was what the carly cascs were about: Shackell v. 1.
Rosicr, for examplc. I don't really soce vhy the law should corcern
itself with indemnity against civil lisbility in tort merely because
that tort happens aslso to be & crime - though I a2dmit that my vicw, if
presscd to extroemes, would lead to somec startling consequences.
Consider the American case of the taxi company that tried to rocover
from their insurcrs the damages awarded against one of their drivers
. for a rape. . But whatever the merits of this argument a priori, it is la
too late -to put it forward now, at any rate in that extreme form. And
s0 account has to be taken of the fact that a number of torts arc, or
in certain circumstances may be, crimes, for exemple, libel, champcrty,
and various kinds of misbehaviour with a motor VOthlO.

The libel gquestion is a bit complex. All that the 1952 Act 2.
did was to provide thet an agreecment for indemnifying any person
against civil liability for libel in respect of the publication of any
matter should not be unlawful unless at the time of the publication
thet person knows that the matter is defamatory and docs not ressonably
believe there is a good defence to eny action brought upon it. If onec
assumes that "shall not be unlawful unless...' at least implies "shall
be unlawful if..." (2 fairly safc assumption, but, having regard to
our ratheér curious canons of statutory 1nterpretat10n, not 100%),
remain of the opinion that the statutory rule stretches the common law
~a little in favour of the insured, for I very much doubt if at common

1. Shackell v. Rosicz(1836)2 Bing N.C. 634 o
la Haser v. Maryland Casualty 33 AIR sd. 1018 .
2. S.11

contd.



-2 -

law the reasonable belief in the coxistonce of A dcfencc would have saved
him.

Chdmperty is covercd by the well-known Hascldine casc, the ratio 3,
d901dend1'of which is double, which is ”lT“Js troublesomne. In
effect, the insurcd was confronted by a dilcmma - cither the deliberate
entering into a champertous agrecment is not 2 '"ncglect, omisgsion or
- error" within thc terms of the policy, or if 1t is; such an indecmnity is
contra ry to public policy. The szcond horn of the dilemme is = clcar
ruling that insurance against the civil consequences of crime is invalid,
at lcast if the crime is deliberately committed.

o The motor car cascs would hardly be worth a mention, had it not 4.
been for the doubts oxpressed about them by Scrutton, L.J. in Haseldinets 3.
casc. Hazardous though it may be to vonture a criticism of that very
great judge in any commerical casc, it docs secm to me that in this
particular instance he was barking up the wrong treec. The crimes
involved were, respectively, cxcceding the lcgal speced limit and driving
when drunk. But that was not what the actions were about; the actions,

.in ecach casc, were about nogligence, which is independent of cither

. excess of any particular limit, or of sobricty or its reverse. Vhat
-might, in thcory, be morc seriously arguablc is the point that
negligence itself, whcre it concerns the driving of 2 motor vchicle,
constitutes (or may constitute) the offence of driving without due care
and considcration. The whole argument, to my mind, is rendered
academic by the fact that the statutory obligation to insurc againgt
third party risks cstablishes, as it were, a countervailing public

‘policy in favour of the protection of road users against the consequences

.0f negligence by their fellows. For myself, I feel confident thet,

-whatever. the technical merits may be, the insured under a motor policy
igs' certain of his indemnity in any case short of deliberately and
designedly running his victim down (which can ‘happen in the U.S.4. -
sce Weis v. Mutual Auto. Insurance) but one hop@s is llkoly to be of 5e
infrequent occurrcnce horc. : »

To sum up, the impression produccd on my mind by uhe cases hcreln
‘before briefly summariscd is: :

-(2) There is no authority (as opposed to stray dicta) agdinst the

: proposition that insurence sgainst the civil consequences of
negligence or inadvertence .is unobjectionable - and a good deal
of authority for it.

{b) There is a very valid objcction to a claim by an insurcd to be
indemnified against the civil conscquences of a deliberately
committed crime, but this is not reslly = gquestion of public policy

" strictly, but a comsequence of the other rule, that an insured
person cannot claim for a loss which is the rbsult of hlS own
dcliberate act. Tl ‘

Supbose wo test this proposition by refcrence to another type
of lirbility altogether - liability for breach of frust. For this
purposc. we could classify brecaches of trust as follows: ’

- (2) the usual casc - insdvertence; -

o 7 (b) deliberate but- non—fr wudulent. - it is arguable perhaps whuther

the recent Pauling casc comes under (a) or (b); - . 6

(¢) fraudulent (and thercfore crlmlnal).

P Insurance against (a) is, so far as I know normal, and surely
v unobjectionablc. . Insurance against (¢) even if it mekes the very

3. (1933) 1 KB 822 4. Turbine v. White Cross (1921) 3 KB327
L James v. BrlulSh General(l927)2 KB 311
5. 49 AIR 24 694 ' - .. 61963 3 All R.1
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large assumption that any insurcr would accept a proposal framed
sufficiently widely to cover it is, I should have thought, objectioneble
on any basis. ¥What about (b)? Wo qucstion of crimec is involved,

but surcly it is rulcd out by the sccond of our gencral propositions.

The sccond genernl igsue I wnant to spend o short time on is that

of stetutory subrogation, i.c. the oxtent to which the person who
acquires thc right against the insurcd is given a direct right of action
against the insurcr. I don't myself find the particular point which
English law hag xcached on this road cspeci2lly intercesting in itsclf -
nemely (a) the Third Partics (Rights against Insurcrs) hct, and (b)
- certadin prov1o10ns (confln 2d to claims bosed on death or bodily 1n3ury)
~in the Road Traffic Act. . I only want to ask two related questions -
ga what is the policy bechind statutory provisions of this kind and

b) how far should it oxtend? It is noticcable that in the U.S.4.
"Dircct Action' and "Finencial Responsibility" stetutss seem to go rather
further in this direction then we do, but still so far as I havce noticed,
scem to be confined to cascs of death or bodily injury, -and also (a
feature not present in our leogislation) the latter type, at least, scem
usuﬂlly to carry an upper limit. The cxtension of provigions of this
kind would raisc two rather different questions, namely: (2) Is it, as

a general principlc, Just that if I have injured you, and have a olalm
to an indemnity, you shoild be ablc to sue the insurer direct if you
can gct no satisfaction out of me? If it is, what mskes it more just
that you should be so cntitled if I have broken your leg than if I have
smashed up your ncew car or run over your dog? (b) And this I think is
the rcal nub so fer as the insurcr is conccrned - if "dircet action
is to bec made cffective, vxpericnco scems to show that the injurcd
warty must be given rights which in certein cascs at least arc wider
then thosc of the insurcd. Is this just at 211, and if it is Jjust as T
regerds motor cers, why not in othcr types of liability insursance as
well?

he last topic in my first group is that of Conduct of procecdings.
‘0f the necessity, as a practical quastion, of thce group of conditions
under this gencral hcaeding I heve no doubt whatever. The insurcr is
going to pay the piper so he must call the tune. NWor do I propose
to discuss the question, which has been cendlessly litigated in N. Amcrica,
about thce cxtent to which taking over the dcfence of the action acts
as a waiver of any right which the insurcr mey have to repudiate
liability to his insurcd under & clause in thc policy, or thec eficct
of '"non-waiver" provisions in the policy itsclf. I omit $this subject
(since I can't possibly cover cverything) simply on the grounds that I
can find no evidence that it is a live issue over herc. I could casily
be wrong, and if I an I hope somconc will say so.

What does intcrest me about this aspect of lisbility insurance is
this: From time to time therc is bound to bo a conflict of intercsts
cither:-

() the insurcr, believing that there is = good defencc in law, mey
wish to fight; thc insured, to whom (especially if he is a2
professional men) the case itsclf, whatever its outcome, might be
a disester,wants to scttle. The ™..C." clause appcars to providc,
and in 2 large number of cases presumebly docs in fact provide,
a2 recasonable compromise. But the application of such & clausc,
as Yicst Weke Price & Co, v. Ching showed, can involve very 8.
difficult questions arising out of the form of the policy, and
doubts whuther the cause of action, if successfully cstablished,
is within the risk insurcd. This aspcet of the quostion I would
rather postponc until a little lator. Or

(b) The insurcr may want to scttle, but the insured mey want to fight.
Groom v.. Crocker lays down the impeccable principlo'(on‘paper) 9.

7. R.T.A. 1960 ss.206(3) and 207 8. (1956) 3 All E.R.821
9. (1936) Ch.696
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that thce action of the insurcrs must be '"bona fide in the intercsts
of the insurers and the insurcd'. But this dozsn't always scom

to be helpful, for if there is a2 conflict of intorest that is,

ex hypothesi, just what you can't do. Groom v. Crockoer suggcsts
by implication rather than by actual decision, that if the insurcr's
docision to scttle demages the intercsts of the insurcd (which in
that casc it did not), hc must pay for it. What about tho converse
casc, whore there is 2 limit in the policy, and the insurer could
have scttled within the limit, fights and let his insurcd in for
dannges over the limit?

There is a2 mass of American asuthority on a related point - what
arc the conscquences if an insurcr, wrongly believing the claim to be
outside the policy limits, rofuscs to defend? o cen take as a toxt
“Weils v. Mutual Auto Insuranco. The casc itsclf is fairly simplc. It 10.
establishes mercly thet an insurcr vho hes undertaken to indcmnify
against liability for doath, bodily injury cte. Yecaused by accidcent',
and arising out of thc owmorship cte. of an automobilc, is not lisble
- for rcfusing to defend an action based on the deliberate act of the
« insurcd bumping into anothoer car. But the vory full ennotation which
follows is mainly of intoercst es producing a groat volume of authority
on the comscquences of unjustificed failure to defend. These arc, on
the wholc, what onc wolld oxpcoct, nomely:~ liability to mect judgment
against or scttloment by the insured, but only up to the policy limitss
liability to pay rcesonablc oxponscs, and additional demsycs if any
(cf. Groom v. Crockcr)s loss of the right to control tho defcénce, to
objcct to a proposcd scttloment or to insist on notice or proof of
loss., On thc whole, these conclusions scom logical and corrcct, but
there is an intercsting quostion about costs. In Mennhcimor v. kenses 11,
Casualty, for examplc, thore was e policy limit of ﬁ 5,000. The¢ insurer
unjustifiebly rcfuscd to defend, and there was judgment against the
insurcd for 3 12,000, his costs of the action being % 1,500, The
insurcr was hcld liable for the wholc of the latter sum and not 5/12ths
of it. Why? It scems to be that thore ere, in the abstract, two
possiblce lines of argument: c¢ither you say that, by failing to dcfoend,
the ingsurcr rendered himgsclf liable up to the limits of the policy
(vhich appcars to be the preveiling vicw in the U.S.), or you say that
the obligation to defond is scoparate and distinct from the obligation
to indermify, and the policy limits do not apply to the former at 21l
(but then how do you r clate your dameges to the breach?) But in cither
casc, I should have thought, dencges z2nd costs should go togother.
Supposc that in the Mennheimer casce the policy had containcd & clausc,
such as I havc secn in policics in this country, to the effcet that
"if a paymcnt in cxccess of the amount of indemmity eveilablce under this
policy has to be mede to disposc of a cleim, thce undcrwritor's
liability for thc costs and cxpenscs incurrcd with their conscnt shall
be such provortion thercof sz the amount of indecmmity aveilable undor
this policy has to thc amount paid to disposc of thu claim"; would
the result have been diffcrent?

My sccond hcading i1s conccrncd with the structurce of a liability
policy. At this stage my remerks become, I fear, rathor disjointed.
There is very little material in the Reports, and whet I have found to
sey ariscs mainly from coxperience and ruflcection. This is alsc the
scction where I shall be asking questions rather than suggesting
answers, and whcre the asscmbled wisdom and c¢xpericnce of my audicnce
will bc most valuablc. ‘

The first steop, at least, is an casy oncy a liability policy
insurces ageinst legel liasbility to which the insurcd maey be subject.
But thore the casy part ondss for the insisteont (end to my mind very
difficult) qucstion then ariscss hat kinds of liability, and how
should they be defined? . '

10. 49 ALR. 2d.694
11, (1921) 184 N.W.189
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Two difforent approaches to the basic problem heve corc to my
notice; onc describes the lirsbility against which indemnity is
afforded as arising from accident; thoe other as arising from ncegligence,
either simply or by refcrence to '"error, ncglect or default". I
would not carc mysclf to be dogmetic on this point. It secms to mc
that thc diversity of occupiations in the course of which cover is
required mey well justify diverse wordings. Tor a firm engaged in
building, or any othcr form of physical operations, the formor sccas
anpropriate; for a mcercantilc concorn poerheps the latter. But is cither
adequate in itsclf? The: builder mey, for cxample, involve hinmsclf
in liability for auisancc; this is hardly the rcesult of accident and
is indepcondent of negligence. Will tho custouer want to cover himsclf
against this particular risk, and if hc dous will the insurcr accommodate
him? I suspceet Le might be wise not to, but if hc did, somo
attractive complexitics suggost theomsclves. Could wo divide the
pessibilitics into these? ‘ ‘ )

1. The building contractor, deliberately =-nd knowingly, so conducts
his opcrations as incvitably to causc damege (by vibration) ox
discomfort (by noise). I should supposc that hc is barred from
obtaining indcmnity under eny ordinary form of policy, he heas
dcliberately brought about the situstion insured =zgainst.

2. The building contracto;_p;ans his operations in such a way that,
proporly conductcd, they can do no hearn. His workmon, to save
"~ thomselves trouble or to get a productivity bonus, depart from -
their instructions and =s a roesult causc dauege or discomfort.
Accident? Negligence? Onc could arguc this for ages, bub (at
this stage at lcast) I'm not going to.

3. A4s in (2) the building contractor plane his opcrations with carc
and skill; this timc morcover, thiy arc carricd out with care and
skill, But for onc receson or anothor, as dozs happen, damage
- ‘nonc the lcss cnsucs (subsidence, for cxample). iccident? I
should havs thought yos. Negligence? Surcly no. ‘ ‘ 12.

4. Bupposc a claim for an injuncition. If tho insurer contests it
he may find that this is a casc where the Court could be porsusded
to grant dempges in licu. Vhat is the insurcris duty? This
situation actually arose in the U.S. The wise course ig probably 12a
to pay the damages claimed (if zny) 2nd kcep outs

At this stage I fecl bound to tacklc 2 groun of cascs that I find 13
cxtremecly puzzling, not only in rospoct of the decisions themsclves,
which I think I understand and rathcer: sympathise with, but because
of the diversity of the judicinl reasoning which lcd to these
decisions. A congistont scrics of decigions have cstablished thet
2 profussional liability policy in thc ordinary form (vrrors, ncglcets
end omissions) will not cover liability for the financial defalcations
of cmployecs.

In Davics v. Hosken a golicitor's clork had embuzzled a clicat's
moncy. Thce liability wes held not to arisc from '"ncglect, omission
or crror', On thz part of the clerk, this is clearly so; on the
part of the priancipal? Portecr J. said the policy put the clork and
the solicitor on a footing, and if the words worc not apt to cover
such behaviour by the princinal, they did not cover such bchaviour by
the clerk. Scd _quacre.

In Whitworth v. Hosken the insurcd was a chartercd accountant;
the policy covurcd '"meglect, default or crror' of sclf or scrvants
in thc course of his busincss. The fraud which gove risc to the cleim

12."damage to property caused by accident' in. a Houscholders' comprchensive
policy hes rccently been held to include liability for nuisance caused
by thc roots of a trco. Paull J. defincd accident as some uncxpected
cvent lcading to damage. Mills v. Smith (1964) 1 4.B.30

12a.Casualty v. Henna 153 ALR. 2d4.1125 A

1%3. Davies v. Hosken(1937)3 All E.R.192 Whitworth v. Hosken (1939) 65 Ll.L.R..
48. Goddard & Smith v. Frcw(l939?4 All E.R.358. West Wake Frice & Co.
v. Ching(1956)3 All E.R. 821 '
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was committed by a person whom the insured was ill-advised enough to
-refer to as '“my representative" (though he wasn't) and thereby he
exposed himself to liability for his '"representative!s" migdeeds. It
was held that this was not '"neglect; omission or error" nor in the
course of the insured's business. '

Goddard and Smith v. Frew was a case of a rent collector whose
servant embezzled client's money. The policy covered "any act,
neglect, omission, mis-statement or error". The insured failed to
recover, but the reasons are obscure. The facts of the Wegt Wake
case follow the same general pattern. The judgment of Devliin, J. is
an_elaborate one, but it boils down to this - ig the claim based on
the fraud of the servent (outs:de the policy) or on the negligence of
the master (within it)? '

Yor is life made any easier by re-reading the decision of the
Supreme Court of New South Wales in Simon Warrender Proprietary v. 14.
Swain. Can it really be right that the position as between a conmpany
and its employees and between a partnershiy and its employees is
fundamentally differcnt? Or is the real distinction between this and
the foregoing decisions a simpler and more definable one - namely that
- the claim against the employer in the Simon Warrsnder case was based
on a neglect - namely a failure to procure a policy for the client -
and the fact thet the tailure was due to a deliberate (and in a sense
fraudulent) course of conduct by the emvloyee was therefore irrelevant?

But there is a rather interesting appendix to Yesgt Weke in the 13.
American case of Employers’ Mutual Liability of Wis. v. Hendrix. 15,

In the VWest Wake case, Devlin J. exzplored the liability of an insurer
where a claim was made sgainst the insured which might heve been, put
by the plaintiff (a) in a way prime facie within the policy (b) in a
way prima facie out. In the Hendrix case the U.3. Court of Appeals
congidered the effect of claims or causes of action, some of which are
within the indemnity and some of which are not, and came to the
conclusion that if the insured decides not to defend he does so at his
own risk. The outcome, apparently, denends on the result of the

action.

It is time I moved on. The type of lisbility against which an
indemnity is provided is, so far as my experience goes, confined to
those incurred in the course of, or arising out of, the business or
profession, as the case may be, of the insured; and very reasonably.
But what effect has this limitation on the protection of the insured
if he 'is engaged in business of a rather genersl kind, and how
anxiously need the insur=d, or his advisers, scrutinise the (usually
rather general) description of their business cmbodied in the policy?
Sven if the scope of the profession or business is on the face of it
well defined, there may be awkward borderline cases. Lverybody knows
that a solicitor or banker, for example, often undertakes tasks outside
the scope of what is strictly his profession or business. So0,- to his
‘cost, did the chartered accountant in Whitworth's case ' 16.

Sometimes, as in Wood v. llartin's Bank, the employer's liability 17
itself will depend on whether the disastrous activities of the
employer are or are not held to be within the scope of the business,
and then, presumably, all is well -~ either no liability or the
liability is covered. But this will by no means always be the case.
If you are trying to protect = compeny, or worse still a group of
associated companies, can you play safe by covering liability incurred
in the course of activities within their memoranda of egsociation,
and if you do will the underwriter wear it? :

14. (1960) 2 Lloyd‘s Rep.1lll
15. 41 ALR. 21 424

16. §1939§ 65 LL.L.R.48

17. (1959) 1 L.B.55
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The concluding part of this section consists of what are, I fear,
~ rather rembling observations on a number of points that suggest themselves
. for consideration in connection with policies of this type.

" The case of Hedley Eyrne v. Heller has, naturally enough, caused 18.
gome conaternation; even the Bar is looliing anxiously over itg shoulder.
But a full assessment of its possible implications would be disproportionate
to the design of this talk, and I will content myself with the point that
it adds a new dimension to insurable risks, the scope of which, it seeus
to me, is by no means confined to concerns which give advice, or make
reportg, as a regular or principal activity.  All sorts of people,
engineers, builders, designers and generzl contractors may have, on
occasion, to make inspections or submit reports, and this decision has
widened the area of -osgible consequence liability to an extent not yet
predictable.

- The case of Lister v. Romford JTce Co. again, has to my knowledge 19.

- caused some concern. Employers wio would themselves never dream of g
- taking proceedings against employees for breach of duty are alarmed at

the prospect of such proceedings being teken, in their nawme, by insurers

in virtue of their right of subrogation. As a metter of law, the

risk can easily enough be c¢liminated, but in practice? If you have a
large company, or a group of companies; protected by a liability policy
with an upper limit of; say, half a million pounds, how much would it

have to pay in additional premium for a "without recourse" clause?

Group liability insurance, efiected for example by a trade
asgociation for its members, is coming into the picture. Like all
group insurance, it suggests difficulties in relation to insurable
interest, and the rule that C cannot take an enforceable interest under
a contract between A and B. I can only say that, as at present advised,
I think that neither difficulty arises in this type of case if the
individual mcembers of the asgsociction, and not the association itself,
are expressed to be the insured.

A due diligence clause ig common form in many types of liability
policy. The customer doesn't like it. He is afraid that as soon as-
a claim covered by the policy arises, the clause will be invoked by his
insurer. The EZnglish cascs, so far as they go, suggest that he needn't
be frightened, in as much =zs a single lapse is not going to be treated
ag & breach of warranty, for the very good reason that so to nold would
defeat the purpose of the insureance, but none the less he is. I see no
reason to think that a carefully drafted clause making clear what I
believe 1is any case to be the true construction of the clause in its
ordinary form would be objectionable to insurers, but I nay be wrong.

Finally, a word on overlap, a problem of -z peculiarly diff:cult and
exasperating kind. 4ny large concern, or group of concerns,; is likely
~to have ‘more than one policy afoot covering different aspects of their
activities; small concerns and cven private householders may in some
cases do so. Nothing is more pointless and infuriating than the kind
of litigation which is embarked upon in order to decide which of two
policies must bear 2 loss which is certainly within the province of one
or other of-them, and yet I doubt if anyone would like to say with
confidence that he had eliminated any possibility of such a results
I know I wouldn't. Two possible approaches to this problem can be
suggested. The first is to place all your busincss of this type with
a single.insurancewcompany; this will reduce the risk, but not eliminate
it altogether if, for example, policy A has one upper limit of liebility
and policy B another. The other is to combine all the different kinds
of cover you may require in e single document (with, presumably, &

18. %19643 A.C.465

19. (1957) 4.C. 555
20. c.g. Woolfall & Rimmer v. Boyle (1942) 1 2.B.66
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single limit of liability, if there is one). This latter course is, I
believe, the most theoretically satisfactory solution. The objection
to it is purely practical: the resulting document is going to wear such
a complex and forbidding aspect that it is doubtful whether any broker
‘'would care to try to place it, or any insurer be willing to saccept it.

The last part of this talk is concerned with a larger horizon.
Academic lawyers, at any rate, on both sides of the Atlantic, are 21.

‘manifesting an increasing dissatisfaction with the working of the law
of tort generally. I think, myself, that this is exaggerated, but what
is clear is that; within the law of tort, this digsatisfaction is
concentrated expressly on the law of negligence, as it is here that
-liability insurance is either common or, as in the case of motor vehicles,
universal and compulsory. The question I want to speculate about for
a minute or two is - how far hes the prevalence of liability insurance
contributed to the situation?

To begin with, it is rather tempting to suppose that the existence
of insurance cover ageinst the consequences of negligence impairs the
moral basgis of the law by rendering the insured less concerned to be
carefuls tempting, but not, I believe, wise. I do not believe that
drivers drive more recklessly, or employers arec less careful for the
safety of their work people, because they are insured, any more than I
believe that people are more careless about fire because they are
insured. Pecople ere careless - shockingly carcless, in all these
categories, as the firc and accident figures show, but I don't think
they are more careless because they are insured. After 211, for one
thing, carelessness in any of these situstions involves risks against
which no insurance can cover you - cri.iinal proceedings, loss of life,

a reputation as a bad employer, and so on. .nd what is more, the
- insurer can and I think very often does exert a salutary influence, by
inspecting premises and safety systenms, putting up premium rates against
thoge with had safety records, or even in extreme cases refusing to
insure at all.

The real effect of the prevalence of liability insurance has been,
I think, more pervasive and more subtle. The lew of tort is machinery
for risk-shifting. Where it operates, it does so by taking (so far as
pecuniary damages can do so, and ignoring the injunction) the
consequences of A's act or omission off the shoulders of B, who hes
suffered therefrom, and putting them on A's. And, in the classical lew
of tort at any rate; the basis for this operation has wsually been moral -
that is to say that it is felt to be just that A should pay, not simply
because it was A's act or omission that caused the loss, butbt because it
was A's wrongful act or omission that caused the loss {2nd in the
context with which we are concerned, wronzful may be equated with
negligent). What hes heppened to the law of tort, increasingly in
modern times; has been the erosion of this moral basis. There have been
several reasons for this, and to my mind the most pervasive has been
the insidious growth of vicarious liebility, which can be amply
justified, I suppose, on general principles of policy (i.e. the employer
should pey becausc he can afford to), but not, I submit; on the simple
morel besis of fault. Now it is at this point that, as I see 1it, the
prevalence of liability insurance has had its effect. For insurance is
machinery, not for loss-shifting but for loss-spreading, and vhere it
is prevalent, or still more where it is universal, as in motor-vehicle
cases,; the moral enquiry - wvhose fault was it7? - becomes irrelevant.
The decision in a snecific case may wmake a substantial difference to
the insurers involved (unless they have done their own second-degreé
logs~gpreading ' by a knock-for-knock agreement, as they probably have)

-~ but the loss is really spread already, over the whole body of insureds.

21. See e.g. Glanville Williams - "The aims of the law of tért" (1951
Current Legal Problems p.137) and in Canadas, Wright on Torts.

 contd.
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In this sort of context, schemes for universal and compulsory
logs-spreading (at least so far as nc.ligencce is concerned), begin to
wear ot least a plausible appearance. After 21:, this has happcncd,
-in the sp cialised ficld of industrial injuries, in perts at least of
Canade. end the U.8.4., end I believe .would have happened in DIngland
if the Trade Union side had not becen adamant about preserving their
common law rights in acddition to the State insurance scheme. It
might happen here one day or. e much wider scale, and if it docs, the
law of negligence con be written off as & closed chapter - for good
or ill - and liability insurence will be entitled to its own share of
the credit - or the blame.



