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The· title._ of this talk was my own choice, and I stand by it; it 
gave me the licence I wanted to roam over the field and pick out what 
interested me. But I disclaim any pretension to be comprehensive, and, 
still more vehemently, any pretension to be authoritative• In the 
present state of the law on this subject? there are a lot of ~uestions, 
and some of them I ask in the discourse which follows. I hope that the 
subso~uent discussion may throw up some answers; as a great judge once 
sa:i,.d (I quote from memory), ni have raised these points, which 11iser 
heads may settle1 11 

lviy talk falls into three sections: Tho first I have called general 
principles. The second deals with the structure and content of a 
liability policy, and discussGs some implications of the form or forms 
in which· such policies a;re __ or may be framed. · . The third leaves the 
practical world and soars into the stratosphere of speculation (or at 
least aspires to do so). It asks, in brief, about the conse~uences, 
actual and potential, of the practice of 11sbility insurance on the 
law of tort, P..nd specifically on the law of negligence. 

To begin then with what we can find under the heading of general 
principles. 

I put first Public Policy, e. tag which really covers two separate 
but converging principles, namely, public poli.cy strictly and tho rule 
that an insured cannot recover for a loss duo to his 01m deliberat_; act·. 
Public policy strictly, so far as I know, invalidates only undertakings 
to indemnify against the conse~uoncos of criminr-:.1 actions. · Much 
trouble and litigation would have boon avoided if it he.d bean confined 
from the start to \.'hat I think is its proper field - the criminc:.l 
consequences of crimin:,.l ?~cts - an undertnking to pay a mcm 1 s fine if 
convicted in fact. And I am not sure that you could not find support 
for the view that .las v;hat the early. cases wero about. Shackell v. 1. 
Rosier~ for example. I don't roc1lly sr;c why the law should cor.cern 
itself 1rith indemnity against civil liability in tort merely because 
that tort happens also to be a crime - though I admit that my view, if 
pressod to extremes, would lead to some startling conse~uences. 
Consider the American case of the taxi company that tried to recover 
from their insurers the damages awarded against ono of their drivers 
for a rape. But whatever the merits of this argument a·priori, it is la 
too late to put it forward now, at any rate in that extreme form. And 
so account has to be taken of tl-ie fact that a number of torts arc, OT 

in certain circumstances may be, crimes, for example, libel, champerty, 
and various kinds of misbehaviour with a motor vehicle. 

The libel ~uestion is a bit complex. All that the 1952 Act 2. 
did was to provide the.t P.n agreem>mt for indomnifying any person 
against civil liability for libel in respect of the publication of any 
matter should not be unlawful unless at the time of the publication 
that person knows that tho matter is def~matory e~d does not reasonably 
boliovo thoro is a good defence to. any action brought upon it. If ono 
assumes that 11 sh~ll not bo unlawful unless ••• 11 at least implies "shall 
be unlawful if ••• 11 (a fairly sP.fe assumption, but, having regard to 
our rather curious canons of statutory interpretation, not lO~o), I 
remain of the opinion that the statutol"'J rule· strctchGs the common lm7 

. a little in favour of the insured, for I very much doubt. if at common 

1. 
la 
2. 
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law the· reasonable belief in the exist once of r1 defence would have st',ved 
him. 

Champerty is covered by· tho well-kno~ H~seldine case, the ratio 3. 
decidendi. of which is double, which is ~lw~ys troublesome. In 
effect, the insured was confronted by a dilumma - either the deliberate 
entering into a champertous agreement is not a "neglect, omission or 
error" within the terms of the policy, or if it is; such an indenmity is 
contrary to public policy. The s0cond horn of the dilemma is a clear 
ruling th~t insurance against the civil consequoncus of crime is inv~lid, 
at least if the crime is deliberately comnitted. 

Tho motor car casos would hardly be worth a mention, had it not 4· 
boon for the doubts expressed about them by Sc~1tton, L.J. in Hasoldino's 3. 
case. .IIrizardous though it may be to v·.:mture a criticism of th2.t very 
great judge in any comn1erical case, it doos seem to me that in this 
particular instance he was barking up the wrong tree. Tho crimes 
involved wore, respectively, exceeding the legal spood limit and driving 
when dru,nk. But that u0,s not whe.t the ftctions wore about? the e.c tions, 

. in ec>~ch case, 1-TGro P>bout nogligoncc, which is independent of oi thor 
excess of any particular limit, or of sobriety or its reverse. V>'hat 
might, in theory, be more·scriously argue.blo is tho point thc:.t 
negligence itself, where it concerns the drivinG of a motor vehicle, 
constitutes (or me.y constitute) the offence of driving v.rithout due care 
and consider2.tion. The nhole e.rgumc.mt, to my mind, is rendered 
e_cademic by the f<:1..ct thc.t the statutory oblige.tion to insure ag8.inst 
third p2.rty risks establishes, as it ucre 9 a countervailing public 

· policy in favour of the protection of road users against the consequences 
.of negligence by their fello~s. For myself, I fool confident th~t, 
~hatever. the technical merits mc~y bG 9 tho insured under a motor policy 
is· certain of his indemnity in any case short of delibore.tely and 
designedly running his victim do1m (which can happen in the U.S.A. -
sec ~'V'eis v. I.iutual Auto. Insuran_ce) but ono hopes is likely to be of 5· 
infrequent occurrence hore. 

To sum up, the impression produced on my mind by the cases heroin 
before briefly SUTiillk~rised is' 

(a) There is no authority (as opposed to str.rw dictR} against the 
proposition that insurance against the civil conse~uoncos of 
negligence or inadvertence is unobjectionable - and a good deal 
of authority for it. 

(b) Thoro is a very valid objection to a claim by an insured to be 
indorrn1ified against the civil conso~uences of a deliberately 
committed crime, but this is not really a question of. public policy 
strictly, but a consequence of tho othur rule, that an insured 
person cannot claim for a loss which is tho result of his.own 
deliberate act. 

Suppose wo test this proposition by ref~renco to another type 
of liability altogether - liability for breach of trust. For this 
purpose we could classify bro~:whes of trust as follows i 

(a) 
·.(b) 

: .• I. 

the usual case ~ inc,dvertonce 9 

deliberate but non-fr8.udulont.- it is arguable perhaps_whether 
the recent P[mling casu comes. under (a) or (b); .. ·. :. , 

(c)· fraudulent (and. therefore criminal). 

Insurance against (a) is, so fer E',s I know norrtk'l-1 7 and surely 
unobjectionable. I:p.surcmce agairwt (c) even if it makes the very 

6. 

3· (1933) 1 KB 822 

5· 49 ALR 2d 694 

4. Turbine v. Vhite Cross (1921) 3 KB327 
James v. British Gonoral(l9_27)2 KB 311 

6 1963 3 All E.R.l 
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largo assumption that any insurer would e...cccpt ~ proposal fr~mod 
sufficiently widely to cover it is, I should h.·we thought? objoction2 .. blo 
on c.mybo...sis. 'flhf' .. t <'Lbout (b)? no q_uostion of crime is involved, 
but surely it is rulud out by the second of our gonor~l propositions. 

Tho second ,~oncrnl iosu0 I wn.nt to spend c. short timo 011 is th.J.t 
of statutory subrogation, i.e. th;:; ._)xtent to which the person uho 
acquires the right against tho insured is given a diroct right of action 
against the :!:nsurcr. I don't myself find tho particular point cchich 
English law ha·s rcn..chod on this ro<,d ospc:ci-:-..lly intorostin.;· in i tsolf -
ne.mely (a) tho Tl;;lird Parties (Rights against Insurers) b.ct, and (b) 
certain provisiohs (confined to clRims b~sod 011 doath or bodily injury) 
in the Road Traffic Act. I only want to ask t'r;ro related questions -
(a~ what is the policy behind statutory provisions of this kind and 
(bJ how far should it extend? It is noticeable the.t in the U.S.A. 
"Direct Action" and rrFin?.ncial Responsibility" ste .. tutes seem to go re.thor 
furth8r in this direction th.:m 17C do, but still so f'ar as I havo noticed, 
seem to be confined to casos of death or bodily injury, ~nd also (a 
fe~turo· not present in our logislation) tho latter type, at loast, s0om 
usually to carry an upper limit. Tho ~xtension of provisions of this 
kind.would raise two rather different questions, namely: (a) Is it, as 
a gone:re.l principle:, just .i!mt if I have ··injured you, and have a cle.im 
to an indemnity, you shoU:ld be able to sue the insurer direct if you 
can get no satisfaction out of me? If it is 7 what makes it more just 
that you should be so entitled if I h~vo broken your log th~n lf I have 
sm~shed up your new car or run over your dog? (b) And this I think is 
the real nub so far as the; insurer is concerned - if "direct action" 
is to be made effective 9 uxporionc.:; seems to shoy; that tho injured 
~:>e.rty must bo given rights which in certain c~ses at l0P.st arc wider 
then those of the insured. Is this just at e .. ll, and if it is just as 7. 
rcge.rds motor cars, why not in other typos of lidbility insur~nco as 
WGll? 

The last topic in my first group is th2.t of Conduct of proceedings. 
Of tho necessity, as a practical qu·Jstion, of th0 group of conditions 
under this general huading I have no doubt whatever. The insuror is 
going t~ pay the piper so hu must c~ll tho tunc. Nor do I propose 
to discuss the quostion, which has boon endlessly litigated in N. 1lffiorica, 
about the extent to which t?.king ovor the dc:fcmce of the action acts 
as a vaiver of any right nhich the insuror mc>..y hr~vo to repudiate 
liability to his insured under e. cle.us£ in the policy, or the off cot 
of "non-waiver" provisions in the policy itself. I omit this subject 
(since I can't possibly cover everything) simply on the grounds that I 
c·an find no evidence that it is a li vo issue over hore. I could easily 
be wrong, and if I an I hope someone will say so. 

1Jhat doos int0rost mo 2..bout this as:poct of lie.bili ty insurance is 
this: From tim0 to time thoro is bound.to boa conflict of intcrost; 
either:-

(a) tho insurer, believing that there is a good defence in law, may 
v.rish to fit;ht1 the insured, to whom (osp0cie.lly if ho is e. 
professional Iil2..n) the case i tsolf 9 ·.:hatevor its outcoav, mit;ht be 
a dise.ster, wants to sottlo. The 11 ·.;. C. n clause appears to providG 9 

and in 8. largo number of cases prosUIDP.bly do os in fact provide, 
a roason~bl..:; compromise. But the ap)-'lication of such a clause, 
as ',7cst Vlako Price f!c Co. v. Ching showed, can involve very 8. 
difficult questions arising out of tho form of the policy, and 
doubts ':~h;.;thor the cause of act1on 9 if successfully established, 
is within the risk insurod. This aspvct of tho qu.:;stion I would 
rather postpone until a lit·tlo lator. Or 

(b) The insurer may ~mnt to settle, but the insured 'J.DEl,y want to fight. 
Groom v. Crockor lc.ys do•m thG impc;ccR.ble principle· (on pe.per) 9· 

7• R.T.A. 1960 ss.206(3) and 207 
9· (1936)Ch.696 . 

8. (1956) 3 All E.R.821 
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that the e.ction of the insurers must bo "bone. fide in the intorosts 
'of the insurers and the insured 11 • :But this do.:;sn 1 t alwe.ys seem 
to be helpful, for if thoro is a conflict of int0rost th~t is 1 

ox hypothesi 1 just what you can't do. Groom v. Crockor suggests 
by implication rather than by actual decision, th~t if the insurer's 
decision to sottlv dP,me,ges the interests of th0 insurod (which in 
that casu it did not) 1 he. must pay for it. vfuat about tho converse 
cr:.so 1 wh0re tht~ro is a lilili t in the policy, and tho insurer could 
havo so~tlod within tho limit 1 fights and lot his insured in for 
de~rlt:',g,·s 6'v0r the 1imi t? 

Thoro is a me.ss of .Llm.erican authori t;r on a rolatGd point - whe.t 
aro the conso~uencos if an insurcr 1 wrongly bolioving tho claim to be 
outsid;,; the policy limits 1 rofusos to do fond? ':io ce,n take as e. text 
Wois v. Mutue.l "'tuto Insur<mco. Tho c~su i tsclf is fairly simple. It 10. 
establishes merely the,t e.,n insuror ·who he.s ·undortr::.hm to indemnify 
against liability for doath, bodily injury etc. 11cn.usod by e.ccidcnta, 
and arising out of tho oYmorship e:tc. of rm 2-utomobilo, is not lie,blo 
for refusing to dofond ~n action based on tho dolibcrato ~et of the 

~-.insured bumping into another car. }Jut the vory full e.nnotn.tion which 
follows is minly of intvrost e,s producing a f,Toa.t volume of e.uthori ty 
on th0 conseQuences of unjustifio~ f~iluro to defend. Those arc, on 
the whole, '17hat one: woulcl oxpoct, n:::.mcly~- liability to moot judgment 
against or suttlemvnt by the insured, ·but only up to the J?Olicy limits7 
liability to pay roe.sonablo oxpvnS._;s, 2.nd addition8.l d<--..mE'.{,OS if any 
(cf. Groom v. Urockcr)9 loss of tho ribht to control the defonco 3 to 
object to ~ proposed scttlenont or to insist on notice or proof of 
loss, On the wholoj thcs0 conclusions soou logical 0nd corrcct 9 but 
thc:re is an interesting ~ucstion 2.bout costs. In Mc.nnhoimvr v. Kz>.nsc:..s 11. 
Cas112.lty 9 for oxampl0, thoro wr.cs e policy limit of y{ 5,000. Tho insurer 
unjustifie.bly rofusod to defend, and there wRs judgment against the 
insured for~ 12,000, his costs of the action being t 1,500. The 
insurur we.s hold liable for the uhol,; of tho lP.ttor sum and not 5/12ths 
of it. 1-fuy? .It seems to be that thoro e.ro, in tho abstr0ct, two 
possiblo linos of arbllmont• either you say thr.ct, by failing to dofond 9 

tho insurer rendered hinsclf liable up to the limits of the policy 
( whic~1 a1Jpcars to be tho prvv2.iling vi;::;w in the U. S. ) 1 or you say that 
the obligation to dofcnd is separA-te and distinct from the oblig-E'.tion 
to indormify ~ e~nd tho policy limits do not apply to tho forlilcr at 2,11 
(but then how do you I elate your dn.m2.gos to tho broach?) :But in oithGr 
case·, I should he.vo thought, de:~n<"B'-'S ~nd costs should go together. 
Suppose that in the MannhoilCJ.or caso the policy he.d containod a clause, 
such as I have soon in·policios in this country, to tho offoct that 
"if o. pnymcnt in cxcoss of the P.mou...nt of indonmi ty E.Wcdle.blc under this 
policy lv:.s to be 1:1ado to dispose of a cle.im9 the underwriter's 
liability for th,; costs and oxpGnsos incurred with thoir consent shall 
be such proportion thereof c-.s tho c.raount of indonmi ty av2.ilr.blo under 
this policy he~s to the amount p~:.dd to disposo of th.:; clain" 9 would 
the rosul t hcwo boon different? · 

My second heading is concc~nod with tho structure of a liability 
policy. At this stage my romE' .. rks become, I fear, re .. the:r disjointod. 
Thoro is very li ttlo me. teria,l in thu Reports, a.nd 'dhP.t I h<WO found to 
se.,y e..risos mainly from oxporicmco and r,;fL;ction. This is also tho 
section wh~...ro I shall bo asking ~ucstions rether th<:~n SUGgesting 
answers, .-;md whcru the assonblod 1-dsdom 2-nd cxporienco of my audience 
will bo most valu~blo. 

The first stop, P.,t least 1 is c.n . .:C'-SJ' onq a liability policy 
insures agc:dmit luge,l liability to which tho insured !ll.C~Y bo subject. 
:But thoro the easy p~rt onds j for thG insistent ( e.nd to my mind vory 
difficult) q_ucstion then £~,risos & 

7,iha t kinds of liability, e.ncl how 
should they be dofinod? 

10. 49 ALR. 2d.694 
11. (1921) 184 N.W.l89 
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Two difforcmt e.pproe~chos to the basic problem have co:r:J.o to my 
notice 9 ono do scribes th0 liP.bili ty against -.:hich indormi ty is 
e.ffordod e.s ar~sing from accident 7 tho othe;r 2.s arising fror.J. n':gligonco, 
either simply or by reference to "crror 1 nvgloct or dofault 11 • I 
would not care rey-solf to be docraa tic on this point. It sccw.s to r.J.C 
that the divGrsity of occup<:.tions in th0 course of which cover is 
required may well justify diverse wordings. For a firm engaged in 
building, or any other form of physic9.l oporo.tions, the former se,:;:ts 
a·,:Jproprie.te 9 for a m0rcantilc conc..:;rn pGrhe.ps the l2.ttor. But is ..;i thcr 
e.d;;;quato in itse-lf? Th,~ builder n.:>.y, for cxfl.Iil}1lo, involve hinsclf 
in liability f~r nuisance? this is hc.rdly the rosul t of accident E'.nd 
is independent 6f nogligonco. Will the custo,20r "'Hnt to cover hinsclf 
against this particular risk, and if he do,~s TI'ill tho insurer e.ccommodato 
him? I suspe:ct l·.c mi;sht bo wiso not to 1 but if ho did, somo 
attractive comrlexitios sugg,Jst thcmsolvos. Could 110 divide tho 
possibilities into thoso? 

1. Tho building contr::.ctor 1 dclibore.toly ::.·.nd kno',lingly, so conducts 
his operations as in(;vitP.bly to cr:.uso darJ.e.gc (by vibration) or 
disco:r::J.fort (l1;y- noise). I should sup:posu that ho is br.rrod from 
obtaining indo:mni ty unC.vr e.ny ordinary form of :t,:JOlic;y- 1 he hc-,s 
doliburo.toly brought e.bout thu si tue;t;ion insured [".gainst. 

2. Tho building contr.?.ctor _.;Q_le.ns his opor2.tions in such a >W.y the.t, 
/ 

properly conducted, they ce.n do no hETL'l. His workmen, to se.vo 
thomsolv0s trouble or to E;Ot a productivity bonus, dopart froo. 
thoir instructions and 2.s e. rosul t cause dc.u2.go or discomfort. 
Accident? J:Togligorrco? Ono could argue this for egos, but (at 
this st~go at least) I 1m not 5oin0 to. 

3. As in ( 2) th,.; building contractor plc:~ns his opcre.tions >?i th caru 
~nd skill9 this timo moreover, th::.:y arc ce..rried. out i7i th C[',ro c:md 
skill. But for ono roe.son or <:.nothor 1 e.s do os h,::;.ppon~ da:rrE~go 
nono the loss ensues (subsidence, for example). Jiccidont? I 
should hEl.vo thought yes. Nogligonco? Surely no. 12. 

4• Suppose a claim for an injunction. If th,.:; insurer contosts it 
ho may find that this is a case whore thu Court could be porsue.dod 
to gr2.nt de.r:JP.gcs in liou. What is th...; insur(.r' s duty? This 
situation actually c>.rosa in the U.S. The 1dso course is probably l2a 
to p2.y thG danB{;os claimed (if c..ny) 2.nd kcc.) out. 

At this stago I fool bound to te.ckle a grou~ of cases that I find 13 
oxtromoly puzzling~ not only in roslJ.:-ct of the decisions thomsolv.os, 
which I think I understand and rathGr· sympo.thiso· withj but because 
of tho divorsi ty of the judicie.l reasoning which led to the so 
decisions. .A consistont sc.ri..::s of docisions h.s.vc ost2.blishod the.t 
e. profussional licl.bili ty policy in th0 ordinar;:r for1:1 ( urrors ~ neglects 
o.nd omissions) will not covor lie.bili ty for tho financi2.l defalcations 
of employees. 

In Davios v. Hoskon a solicitor's clerk he.C. o:.::J.buzzl0d a client 1 o 
money. The liability we.s hold not to arise from 11nugluct~ 01:1ission 
or orror 11 • On th:: part of the clerk, this is clearly so; on tho 
p~rt of thu principal? Porter J. said thu policy put the clerk and 
the solicitor on a footing, and if the words were not apt to cover 
such bohEviour by tho princi:;;>e.l 9 thoy die~ not covor such bohaviour by 
the clerk. Sed guaoro. 

In Whi t-rvorth v. Hoskon tho insured "·'as a charter(. C. accountant; 
th:.: policy cov~..;r . .:;d "noglect~ dofc:ml t or orror" of self or s0rvants 
in the cours,; of his busin(.ss. The fro..ud which gc.vo rise to the clc.im 

12. "dama.go to property caused by 2.ccidcnt" in. a Householders 1· coiliprGhensivc 
policy has recently boon hold to includu liability for nuisance caused 
by the roots of a troo. Paull J. defined a.ccidcnt as some unoxpoctcd 
cvont lcadi:n.g to dai'lago. Mills v. SrJ.ith (1964) 1 ,.i,.B.30 

12a.Casu.alty v. He.nna 153 ALR. 2d.ll25 
13. Davios v. Hoskon(l937)3 All E.R.l~2 

48. Goddard & Smith v. Frcw(l939)4 
v. Ching(l956)3 All E.R. 821 

vil~itworth v. Hoskon (1939) 65 Ll.L.R. · 
All ~.R.358. West ~ako Price & Go. 
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was committed by a :person whom the insured was ill-advised enough to 
refer to as 11my re:presentative 11 (though he wasn't) and thereby he 
exposed hil'1Self to liability for his "re:presentetive's" misdeeds. It 
was held that this was not "neglect 5 omission or error 1' nor in the 
course of the insured's business. 

Goddard and Smith v. Fre~ was a case of a rent collector whose 
servant embezzled client's mone;y-. The policy covered llany act, 
neglect, omission~ mis-statement or errortr. ·The insured f[-!,iled to 
recover~ but the reasons are obscure. The facts of the ~'Test Y.Take 
case follow the same general pattern. Yhe judGment of Devlin

9 
J. is 

an elaborate one, but it boils dovm to this - is the claim base<l on 
the fraud of the serv<mt ( outsc~de the :policy) or on the negligence of 
the master (within it)? 

Hor is life made any easier by re-readinG the decision of the 
Supreme Court of New South T-Tales in Simon Warrende=£:~Proprietary v_. 14. 
Swain. Can it really be right that the position as between a company 
and its employees and 1)etween a partnershi:;) ancl its employees is 
f~~damentally different? Or is the real distinction between this and 
the foregoing decisions a simpler a,nd more definable one - namely that 
the claim against the employer in the Simon :Tarrender case was based 
on a neglect - namely a f<dlure to :proc1-rre a policy for the client -
and the fact th2t the failure was due to a deliberate (and in a sense 
fraudulent) course of conduct by the enrployee was therefore irrelevant? 

But there is a rather interestinr~ a)]_)endix to ~Jest \Take in the 13. 
American case of Employers' Mutual Liability of Wis. v. Hendrix. 15. 
In the '\;rest Wake case 9 Devlin J. e~q1lored the liability of a,n insurer 
where a claim was made a,gainst the insured which might hcwe been. :put 
by the }_:.laintiff (a) in a way prima facie within the policy (b) in a 
way :prima facie out. In the Hendrix case the U.S. Court of Appeals 
considered the effect of claims or causes of action~ some of which are 
within the indemnity and some of which are not 9 and came to the 
conclusion that if the insured decides not to defend he does so at his 
own risk. 
actibn. 

The outcome 9 ap:parently 9 de~ends on the result of the 

It is time I moved on. The type of liability against which an 
indemnity is provided is, so far as my ex:pe+ience goes, confined to 
those incurred in the course of, or arisint:; out of, the business or 
:profession~ as the ~ase may be 9 of the insured9 and very reasonably. 
But what effect has this limitation on the protection of the insured 
if he is en&aged in business of a rather general kind, and hou 
anxiously need the insur,'"d 9 or his advisers 9 scrutinise the (usually 
rather general) descri:;.)tion of their business erabodied in the policy? 
~ven if the scope of t~:t.e profession or business is on the face of it 
well defiried 9 there mEW be aukward borderline cases. :.:,'verybody knovrs 
that a solicitor or be:mker 9 for exai:1ple, often undertakes tasks outside 
the scope of what is strictly his :;:)rofession or business. So 9 to his 

·cost 9 did the chartered accountant in W11.i tworth' l?_ case 16. 

Sometimes, as in ':Tood v. Ha,rtin's Bank 9 the employer's liab::.lity 17. 
itself 11ill depend on whether the disestrous activities of the 
employer are or are not held to be vii thin the scope of the business, 
and then, :presumably 9 all is well - either no liability or the 
liability is covered. But this will by no means abmys be the case. 
If you are tr-.tinG to protect c:, compan~r, or worse still a group of 
associated companies 9 can you play safe by covering liability incurred 
in the course of activities within their memoranda of e,ssociation, 
and if you do <:ill the underwriter wear it? 

14. (1960) 2 Lloyd•s Re:p.lll 
15. 41 ALR. 21 424 
16. (1939) 65 LL.L.R.48 
17. (1959) 1 ~.B.55 
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The concluding part of this section consists of what are, I fear, 
rather rambling observations on a number of points that suggest themselves 
for consider~tion in connection with policies of this type. 

The case of Hedley B;rrne v. Heller has, naturally enough, caused 18. 
some oonstElrnation; GV·On the Bar is lool:ing anxiously over its shoulder. 
But a full assessment of its possible implications would be disproportionate 
to the design of this talk, and I will content myself uith the point that 
it adds a new dimensjon to insurs.ble risks, the scope of which, it seeu1s 
to me, is by rio means confined to concerns rthich give advice 9 or make 
reports, as a regular ~r principal activity; All sorts of people, 
engineers, builders, designers and general contractors may have, on 
occasion, to Bake inspections or submit reports, and this decision has 
widened the area of ·1ossible consequence liability to an extent not yet 
predictable. 

The case of Lister v. 1\.omford Ice Co. again, has to my kno11ledge 19. 
· caused some concern. Em)loyers who would themselves never dream of 

tak.ing proceedings against employees for brsach of duty are alarmed at 
the prospect of such )roceedings being t~ken, in their name, by insurers 
in vil-tue of their ri6ht of subroe;ation. ..:i.s a m2.tter of law, the 
risk can easily enough 1;.e-~liminated 7 but in practice? If you he:we a 
large company, or a group of companies, protected by a liability policy 
with an u:;_Tper limit of 9 se.y, half a million pounds, how much \lOuld it 
have to pay in additional premium for a nwithout recourse" clause? 

Group liability insurance 9 efi ected for example by a t·rade 
association for its memb8rs, is coming into the picture. Like all 
group insurance, it sugbests difficulties in relation to inSUl'able 
interest, and the rule that C cam~ot take an enforceable interest under 
a contract bet't7eGn .1. and ]3. I can only say that, as at present advised, 
I think that neither difficulty arises in this type of case if the 
individual members of the et.ssoci, tion, and not the ?-ssociation itself 9 

are ex:pressecl to oe the insured . 

.. l d.ue diligence clause is common form in many types of liability 
policy. The customer doesn't like it, He is afraid that as soon as· 
a claim covered by the :policy arises, the clause will be invoked by his 
insurer. The En[;lish cases, so far as they e;o, suggest that he needn't 
be frightened, in as much as a single lapse is not going to be treated 
as a breach of warranty, for the very good reason that so to hold would 
defeat the }Jurpose of the innur&nce 9 but none the less he is, I sae no 
reason to think that a carefull;;r drafted clause m2Jdng clear what I 
helieve is any case to be the true construction of the clause in its 
ordinB.ry form would be objectionable to insurers, but I LlB.Y be i;rong. 

Fina.l\J., a v:ord on overlc;,p 9 a problem of a peculiarly difL•.cul t and· 
exasperating kind. .ti.ny larbe concern, or· group of concerns 9 is likely 
to ·have more tha.n. one policy afoot covering different aspects of their 
activities? small concerns and even private householders may in some 
cases do so. iNothing is more :po~ntless and infuriating than the kind 
of litigation T.Thich is embarked u:9on in order to decide which of two 
policies must bear a loss which is certainly within the province of one 
or other of_ them 9 and -yet I doubt if_ 2.nyone would like to S2-Y with 
confidence that he had climil'lc-Lted exry possibility of such a result? 
I knorr I wouldn't. T\7o possibl0 a:pjJroaches to this problem Qan be 
suggested. The first is to plco.ce all your business of this type with 
a single l,nsurance company9 this will reduce the risk, -but not eliminate 
it altogether i:f 9 for oxamplo; policy A has one upper limit of liability 
e~d policy B another. The other is to combine all the different kinds 
of cover you may require in 2. single document ( w·i th, presumably' a 

18. 
19. 
20. 

(1964) A.C.465 
(1957) .A.C • 555 
e.g. Woolfall & Rimmer v. J3oyle (1942) 1 2.E.66 
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single limit of liability, if there is one). This latter course is, I 
believe 9 the most theoretically se>>tisf2-ctory solution. The objection 
to it is :puroly :practical~ the resulting document is going to wear such 
a complex and forbidding aspect that it is doubtful whether any broker 
would care to try to place it 9 or any insurer be willin6 to accept it. 

The last part of this te.lk is concerned -r<i th a larger horizon. 
Academic la1vyers, at any rate, on both sides of the Atlantic, e.re 21. 

manifesting an increasin,:j dissatisfaction \'Vi th the working of the lau 
of tort generally. I think, myself, that this is exaggerated, but what 
is clear is tha.t·, within the law of tort, this dissatisfaction is 
concentrated expressly on the law of negligence, as it is here that 
·liability insurance is either common or, as in the case of motor vehicles, 
universal and compulsory. The question I want to speculate about for 
a minute or two is - how far hes the prevalence of liability insu1'ance 
contributed to the situation? 

To begin with, it is rather tempting to suppose that the existence 
of insurance cover against the consequences of negligence impairs the 
moral basis of the law by rendering the insured less concerned to be 
careful~ tempting, but not, I believe, nise. I do not believe that 
drivers drive more recklessly 9 or· employers arG less careful .. for the 
safety of their TI"ork pec>'ple, because they are insured, any more th2.n I 
believe that people are more careless 0.bout fire because they are 
insured. People ~ careless - shockingly careless, in all ,these 
c2.tegories 9 as the fire 2.nd accident .figures show, but I don't think 
they are ~ careless because they are insured. After all, for one 
thing, carelessness in any of these situe.tions involves risks against 
which no insurance can cover you - cri.1inal proceedings 9 loss of life 9 

a reputation as a bad employGr 9 and so on. J.nd what is more, the 
insurer can and I think very often does exert a salutary influence, by 
inspecting prenises and safety systeus 9 putting up prGnium rates against 
those with bad se.fety records 9 or even in extreme cases refusing to 
insure at all. 

The real effect of the prevalence of liability insurance has been, 
I think, more pervasive and more subtle. The le.w of tort is machinery 
for risk-shifting. T1here it operates 9 it does so by taking (so far as 
pecuniary d·amages can do so 9 and ignoring the injunction) the 
consequences of A1 s act or omission off the shoulders of B, who h2.s 
suffered therefrom 9 and :;JUtting them on 1l1 s, And, in the cle.ssical le;w 
of tort at any rates the bc:.sis for this opGration has usually been moral -
that·is to say that it is felt to be just that .. 1 should pay, not silrrply 
becc=mso it was A's act or omission that caused the loss 9 but because it 
was A1 s rrrongful act or omission thGt caused the loss (and in the 
context with which we are concerned, wronGful may be equated with 
negligent). i:fuat h~s happened to the law of tort, increasingly in 
modern times, has been the erosion of this moral basis. There have been 
sever2.l reasons for this 9 and to my mind the most pervasive he.s been 
the insidious growth of vicarious liability 9 uhich can be amply 
justified, I suppose, on genere>.l princi];>les of :policy (i.e. ·the employer 
should pay becausG he CE!.:n afford to), but not 9 I submit, on the sil:rple 
mor2.l be,sis of fault. No11 it is at this point that, as I see it} the 
prevalence of liability insurance has had its effect. For insurance is 
machinery, not for loss-shifting but for loss-spreading, and ~here it 
is prevalent, or still more where it is univGrsal, as in motor-vehicle 
cases, the moral enquiry- vhose fault was it? - becomes irrelevant. 
The decision in a specific case may make a substantial difference to 
the insurers involved (unless they hcwe dOne their mm second~degree 
loss-S!;>reading ·by a knock-for-knock agreement, as they probably he.ve) 
but the loss is really spread already, over the whole body of insureds. 

21. See e.g. Glanville Williams - "The e.ims of the la1r of tort 11 (1951 
Current Legal Problems p.l37} and in Canada,. \{right on Torts. 
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In this sort of context 9 schemes for uni verse..l and com::,mlsory 
loss-spreading (at lenst so far Cl.s l1G:>lie;encu is concerned), begin to 
wear o.t lo<1.st n plP.usiblc aJ?p8Rrc"'.nce. After .:J.L:., this h2.s h('.ppcncd 9 

in the S]_5-ccialised iiGld of i~1dustria.l injuries 9 in p2.rts at least of 
Ca.nade. 2.nd the U.:.J.A. 9 2.nd I believe .-rwuld have ha];rp-ened in Engle.nd 
if the TrP.de Union side had not been adc..11ant about preserving their 
colillllon law ric-hts in c-.d.c:i tion to the State insurance scheme. It 
might h2.pp1.Jl), here one ·day er. a. much Tiider sc<:~le 9 and if it does, the 
law of negligence c;::.n be written off as 2. closed chap·t;er - for good 
or ill - and liability insurB.nce will be entitled to its orm share of 
the credit - or the blame. 


