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THE. LEGAL· POSITION OF THE HOAD VICTIM IN GERMANY * 

by Reinhard E. Kammer, Research Assistant, 
Institute of Insurance Law, U~versiti of Cologne 

There vJere more than a million road accidents in Germany in 1965. 
The number of people killed in road accidents was 15,710, including 
those who died within 30 days of the accident. Injured numbered 432,770, 
31% of them being seriously injured. 

Comparison of these figures with those for 1964 shows that the 
number of casualties has declined, but the yearly and daily carnage on the 
road is still alarming and a grave problem. · 

With these facts and figures in mind this paper will deal with the 
legal position of the victim of a road accident in Germany, according to: 

1. legal liability; 
2. motor insurance law·; 
3. supplementary institutions and funds similar 

to the Motor Insurers' Bureau provisions in 
Great Britain. 

1. Legal liability 

l. l.Strict liability 

The fact that an automobile is a dangerous cl:w.ttel which by appearing 
on the roads in ever · grovJing numbers increases the risk of other users of 
the road being injured or killed was already officially recognised in 
Germany in the first decade of this century, ru1d in 1909, with the passing 
of the Motor Vehicle Act, the Gesetz uber den Verkehr mit Kraftfahrzeugen 
dating from 3 Jvlay 1909, strict liability of the keeper of a motor vehicle 
for damage caused during its operation was established by statute. 

1. 1. 1. Liability of the keeper of a motor vehicle 

s.7 Road Traffic Act 1952 (Strassenverkehrsgesetz) 

This important principle of absolute liability, after various amendments 
to the Act already mentioned, and a change of name, is to-day laid down 
in s.7. of the Road Traffic Act 1952 (hereafter called RTA), subs. 1 of 
which reads as follows: 

* 

If a person is killed or injured (which includes the 
impairment of his health) or if property is damaged 
while a motor vehicle is being opernted, then the keeper 
of that vehicle will be liable to the third party for the 
damage caused by the accident. 

This paper forms the basis of an address given by Mr. Kammer when a 
party of law and economics students from Cologne University visited 
The Chartered Insurance Institute. 
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Before we deal with this important basis of a claim for damages and its 
exceptions, the sub-section quoted demRnds some further explanation. 

1.1.1.1. Damage 

The first constituent in an action based upon s.7 of the RTA 1952 is 
that there is damage inflicted upon a third party, be it the death of or 
personal injury to the third party or damage to his property. 

1.1.1.2. Occurrence of damage while a motor vehicle is being operated 

,Secondly, this damage must have occurred while a motor vehicle was being 
operated. Motor vehicle as defined in s.l subs.2 of the RTA comprises all 
vehicles running on land that are moved by machine power, and are not restricted 
to tracks; thus trolley-buses and tracked vehicles (caterpillar vehicles) 
come within the definition. 

Operated also is a wide term. vJhen a vehicle is being pushed on to the 
road (decision of the Oldenburg Court of Appeal, see DAR 1964, p.34l) * or is 
being pushed before the engine has started, it is being operated in the 
meaning of s. 7 subs .1 of the RTA. So nlso i,s a car parked on a sloping road 
vJith the motor turned off that starts rolling dovinhill and hits a road user. 
Ho\~ever if for instance a car which has been parked properly is pushed by 
playing children for fun this is not regarded as an operation of the vehicle. 

If a driver stops a van he is driving and leaves it for a short while to 
fetch a sandwich from a girl friend living nearby (a case which the Federal 
High Court in Karlsruhe had to decide in 1955, see BGH in VersR 1955, p.345) 
the vehicle is being operated in the legal sense and the keeper is absolutely 
liable for damage caused in the driver's absence, because a short interruption 
of a journey cannot be regarded as a cessation of the operation of the vehicle. 
And if a motorist suddenly opens the door of his stationary car to get out and 
a cyclist runs into the door the accident has occurred while the car vw.s 
operated (see decisions of the JVlunich Court of Appeal in VersR 1952, p.293 
and the Stuttgart Court of Appeal in VersR 1955, p.335). 

1.1.1.3. vlho is the keeper of a motor vehicle? 

If damage to a third party has been caused during the opero.tion of a motor 
vehicle then by reason of s.7 RTA the keeper faces strict liability for the 
damage resulting from the infringement of the rights of Mother. In German 
lmv the keeper of n vehicle (an expression not used in English lm'i) is the 
person who uses the vehicle on his own account o.nd possesses the right of 
di.sposition of it. Thus the mvnership of a car is no prerequisite to 
being the keeper of it, and the owner and the keeper of a vehicle can be and 
often are two different persons. 

The term keeper is so \llide tho.t one who pays for the petrol for a car 
may be regarded o.s its keeper as the Hamm Court of Appeal (see VRS No. 5) 
decided in 1965. On the other hand a garage proprietor who after repairing 

* A list of o.bbrevio.tions appeo.rs at the end of the paper. 



~ vehicle not belonging to him made a test run to check the car, and in 
doing so fn.tnlly injured a pedestrian trying to cross th0 road, has not been 
held to be the keeper of the vehicle (see RGZ Vol.l50, p.l34). 

l.l.l.ie_ The .Pr~~=k£:J-e of adeg_11;ate ~JJ.JL.s>f ~am_?..E£ 

Finally, strict liability of the keeper of a vehicle as stated in s.7 RTA 
1952 further presupposes that there is a causal connection between the 
operation of o. motor vehicle and the damage that occurs. According to n 
principle of German liability law this connection exists if the cause set 
in motion by the wrongdoer is generally capable of effecting the damage that 
occurs. 

But dnmage which could not ren.sono.bly have been anticipated, which could 
not have been foreseen by 'the man on the Berlin bus', and improbable and 
irregular consequences, do not fnll under this principle of adequate causality. 
Within these limits the wrongdoer is liable for such drtnw.ge caused directly 
and indirectly. Therefore, if R road victim dies of his injuries in hospital 
because of the negligence of an attending doctor the tortfeasor is still 
liable for this death, as it is an indirect damage resulting from the road 
crash. But if n road victim dies as the consequence of a treatment which 
was not required because of the accident but WEH3 given incidentally in the 
course of anoperntion which itself was made necessary by the accident then 
there is no adequo.te cnusal connection between the road accident and the 
death (see decision of the BGH in DAR 1957, p.267). 

1.1. 2. Limits of liability: s.l2 RTA 195~ 

When the constituents of s.7 RTA tho.t have been mentioned have been 
proved by the plaintiff the keeper of the vehicle is liable but ohly up 
to a limited amount of money. S.l2 subs.l. R1'A 1952 states that the maximum 
sum of money for which a keeper can be linble, irrespective of the fo.ctor of 
negligence on his part (that is absolutely linble) in respect of the death 
of or personal injury to a third pnrty is 250,000,00 DeutschBnrFk~· (about £22,700; 
alternatively a yearly sum of 15,000,00 Deutschmarks (about £1,363) awarded 
as an annuity. The keeper's maximum liability for damage to a third party's 
property is a lump sum of 50,000,00 Deutschmarks (about £4,545). 

Up to these maximum sums of indemnity a keeper, because of s.8a of the 
RTA 1952 1 also can be liable if a passeng~ is injured or killed, provided 
that this passenger was being transported for money by a commercial 
undertaking (such as an omnibus compnny run by n local authority). 

In one case the Federal Post Office the keeper of n particular omnibus, 
was held not to be liable for the consequences of an accident to a passenger 
because the accident had occurred during a free trip made by post office 
employees to a wedding of one of their collenguos. 

1.1.3. Exclusion ~f liability of the k~eper: s.?_subs. 2 RTA 1952 

No\.v that we have dealt with the rule of strict liability of a keeper 
of a motor vehicle for certain damage resulting from the operation of the 



vehicle, according to the rule of law laid down in s.7 subs.l of the 
RTA. 1952,, we· must also mention important exceptions which,have been. 
made because without them the absolute liability of a keeper of a lethal 
weapon (as the motor vehicle is often called) ~trould be too comprehensive 
and thus possibly unfair. 

In this connection part of subs.2 of s.7 RTA reads: 

The keeper is under no duty of compensation if the 
accident has been caused by an inevitable event which 
originated neither in a faulty condition of the vehicle, 
(as would the bursting of a worn tyre) nor in the failure 
of its equipment (as if the brake lights did not work or 
the steering suddenly got out of control). 

The Road Traffic Act 1952 does not contain a definition of inevitable 
event, but in the subsection quoted three ex~ples of such events are given. 
s. 7 subs. 2 paragraph. 2,.RTA 195.2 .r:eads: .. . , .. . . ... ", . , · . , . 

An event is assumed to be inevitable ••• 

(a) if it has its origin in the behaviour of the injured 
person (no negligence is required on the part of the 
victim - see RGZ Vol. 92, p.38); or 

(b) if it has its origin in the behaviour of a third party 
not occupied with the operation of the vehicle (this 
would be the case if an accident is caused by a 
pedestrian or by a passenger travelling in the vehicle); or 

(c) if it has its source in the behaviour of an animal (as if 
a dog unexpectedly jumps ih front of a car} 

provided that in any of these three events both the keeper 
and the driver of the vehicle have exercised the reasonable 
care necessary in the respective circumstances. 

An example of this particular duty of care required by statute from 
the keeper of a vehicle and from the driver respectively is a lawsuit 
decided by the Koblenz Court of Appeal (see DAR 1955, p.72). In this 
case a man was cycling on a country road which had a bad surface and was 
covered with stones of various sizes. Suddenly a saloon car overtook 
him at a speed of 20 to 30 m.p.h. As the car passed one of its rear 
wheels threw up a stone from the road. This stone hit the cyclist's 
right eye and injured it so badly that nfter a time it could do no more 
thEm differentiate between light nnd dark. 

·with' a· claim based 'on s.7 RTA 1952 the cyc1ist sued· ·the· keeper-driver 
of the vehicle for damages (loss of earnings) and asked the court for a 
declaratory judgment that the defendant vwuld also be liable for all 
future damage resulting from the injury. 



- 15 -

In g1v1ng judgment for the plaintiff the court held that this was 
not n case of nn inevitnble event, ns the driver, who was nlso the owner 
and keeper of the car, had not exercised the care required by law in this 
po.rticular situation. The court wns of the opinion that the defendant 
should have reduced his speed considerably when approaching the cyclist. 
As he hnd not done so the nccident could not be regarded as having been 
inevitable. 

1. 1. 4. Liability in respect of damnge caused by nn unauthorised driver: 
s.7 subs. 3 RTA 1952 

Subs. 3 of s.7 RTA 1952 is of great importance in respect of liability. 
It is sto.ted. ther.e .that if..a vehicle is .used .by,.another. p<;;rson .w.it,hout ,the .. , , 
knowledge and consent of the keeper then this person, not the keeper, will 
be liable for damage caused :while the v:ehicle :j,s .being !SO used •. · · Ho\•Tever, 
in such a situation the keeper of n vehicle is liable as .well if its 
unauthorised use has been made possible through his fault or negligence. 
This would be so if the keeper hnd put the car into a garage which was not 
adequately locked or otherwise properly safegunrded against the entry of 
unauthorised persons (see decision of the Nuremberg Court of !-.ppeal in NJVJ 1955 
p. 1757), or if the keeper when leaving his car had not taken with him the 
ignition key.· In 1962 the Federal High Court decided n co.se in which a 
keeper \vho had not locked the doors of his car properly was held liable for 
damnge caused by an unnuthorised person who u:sed the car, even though an 
anti-theft device had been fitted to the steering column of the vehicle 
(see BGH in NJVJ 1962, p.l579). 

However, exemption from this liability laid dovm in s. 7 subs. 3 RTJ\. 
1952 is enjoyed by Mybody employed by the keeper for the operation of 
the vehicle and anybody who has been nuthorised by him to use it (as would 
be o. hirer). A keeper cannot escape strict liability for dnmnge caused 
by n permitted driver, and any exculpatory evidence that he might offer would 
be immaterinl. 

l. 1. 5. Liability of the permitted driver: s.l8 RTA 1952 

According to the RTA mentioned it is not only the keeper of a vehicle 
who can bo held to be liable under the circumstances cited; in nddition 
the driver may be liable for drunage adequately caused. s.l8, dealing with 
the driver's duty to compensnte, says thnt a driver of a vehicle is linble 
for damage specified in s. 7 of the f.ct if he is uno.ble to prove that he has 
not been negligent~ In other words~ he is. liable u~les~. he cnn prove that 
the damnge wns not caused through his fault. This can be described ns a 
linbility for presumed negligence, rather them an nbsolute liability, Thus 
the driver unlike the keeper, does not have to prove tho.t the accident was 
due to an inevitable event. All he has to prove is that the damage did 
not occur because of fault on his part, 

1. 1. 6. Joint liabilitL_of keeper and driver: ss.84o~421 Germon Civil Code 
(~urgerliches Geset~uch) 

If the keeper and the driver of a vehicle are both liable according 
to s.7 and s.l8 RTA 1952 respectively then they are eo-debtors; a joint 



liability is imposed upon them by s. 8LfO of the German Civil Code, hereafter 
called 'the Code'. Further,either debtor is liable for the full amount 
of the debt (which of course the injured person is entitled to claim only 
once). This rule is expressed in s.421 of the Codec 

It should be noted ag<J.in that the strict liability laid dm·m in the 
Road Trnffic Act quoted applies only tn certain damage nnd up to certain 
amounts of money • S.l6 of the RTA 1952 so.ys that liability under this I,ct 
does not exclude nny further lirrbility under other statutes. 

1. 2. Legal liability as laid do11m in the German Civil Code 

He come now to the law of torts as l2cid down in the Code. 

1. 2. 1. S.823 subs. 1 Germon Civil Code 

As regards tortious liability, especially liability because of fault 
including negligence, the most importnnt section of the Code is s.823, 
subs. 1 of which says that 

everyone who deliberately or nogligently :Linpairs the life, 
body, henlth, freedom, property, or other absolute right of 
another person without lmfful justification is obliged to 
compensnte the injured party for the damnge resulting from 
that tortious act. 

It will be seen that this Code protects only certain attributes of a 
person, such as his freedom or health; no more general rule protecting a 
hum.::m being against any sort of culpable unlawful interference by cmother 
person exists in this or any other German statute. Thus, a road victim 
claiming damages under this s.823, subs. 1 of the Code has to prove: 

an act or omission on the part of the wrongdoer by 
which the damage was caused (there must be a causal 
connection between the act or omission and the damnge); and 

cm infringement of an absolute rj_ght protected by this 
section of the statute; the possession of a chattel,though 
not an·· absolute right by legal decision, has been included . 
in this catalogue of protected rights of man); and 

that the wrongdoer is cul£able, having acted either 
deliberately, wilfully, or negligently. 

On the various constituents in a cause of action under s.823 subs. 1 of 
the Code we can refer to some extent to points mentioned earlier in 
discussing strict liability, for example, as regards the problem of 
reasonable foreseeability and the remoteness of damage; that is, the 
rule of adequate causality between th0 tortious act and the damage done. 

Just a v.rord on culpability. 1\.lthough wilful intent has not been 
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defined by statute, negligence is defined in s.276 of the Code, which says: 

A person acts negligently if he breaches the common duty 
of care, 

This phrase has been subjGct to much court interpretation. 

l. 2. 2.Defences to an action brought under s.823 subs.l of the Code 

If the injured party has presented and proved his case then the defendru1t 
is liaole unless he can prove that he had lawful justification (Rechtfertigungsgl 
for his net or omission that caused the harm, for li1stance by bringing the 
defence of volenti non fit in,jurin or distress (see s.s. 228, 904 of the Code) 
or by pleading that the action is statute-barred by the provisions on the 
limitation of an action (see -as regards the law of torts - s,852 of the Code), 

Contributory negligence on the part of the injured person is taken into 
account both in the field of strict liability and where there is liability 
for fault. This is stipulated in s.254 of the Code and in s.9 of the RTA 
1952 respectively. 

1. 2. 3.Scope and Mode of C~mre~sation 

'~'</hen s. 823 subs. 1 of the Code says that the wrongdoer is liable for 
the damo.ge which results from the tort, this damage can be the specific damage, 
for example actual bodily injury; or damage which is abstract,for example, 
loss of profits (lucrum cessans), which cannot be quantified specificnlly 
(see s.252 of the Code) or, future loss of earnings; or non-material damage 
like pain ru1d suffering or pain caused by the loss of :freedom of movement. 

For this non-damage an ::cdequate, reasonable sum of money may be claimed 
under s. 8L~7 of the Code, as a rule by the injured third party. 

Unlike the RTA 1952, the Civil Code does not impose statutory limits of 
liability by stipulating certain maximum sums of money; nnd the amount of 
compensation is not affected by the question of whether the wrongdoer has 
acted wilfully or negligently. 

As to compensation, the guiding principle is that of restitutio in integrum 
laid down in s.249 of the Code. This is modified in respect of personnl 
injuries to and the death of a person and in respect of damage to another 
person's property; here the claimant ~ demand a monetary compensation 
instead (see s.249, second sentence, of the Code). vJhen restitutio in integrum 
is not possible e:w when someone ho.s lost an arm, the person legally liable -
must give compensation by meo.ns of payment of.money; see s.25l subs.l of the Code 

1. 2. 4. \rJho can claim damages for a tort? 

As a rule only the person directly injured co.n claim damages for both 
the direct and the indirect damage he ho.s suffered. In the field of torts, 
however, there arc .certain exceptions to this principle. 
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According to s.844 subs. 2 of the Code some dependants can claim a 
pension because of loss of maintenance which they ho.d receivGd and were 
entitled ·to receive from a deceased road victim during his lifetime, and 
s. 8Lr5 of the Code says that in the case of the death of or personal injury 
to a servant his master mny be entitled to receive n pension for the loss of 
his services. 

Persons who have been diroctly injured (see s,8Lr3 'subs. 3 of the Code), 
persons who have suffered damage indirectly (see s.844 subs. 2 of the Code), 
and persons who can claim damnges for loss of services are entitled to n 
lump-sum assessment only in exceptional circumstances, such as when the 
injured party needs a lump sum of money to open a business for his own support. 

1. 2. 5. The keeper's liability for the nets of the cu~iver 

1. 2. 5.1. According to s.7 RTA 1952 

v!e have seen tho.t if the keeper of a vehicle was not driving it at the 
time of an accident then he has to prove that his permitted driver was 
exercising the reasonable care necessary in the circumstances. If he is 
successful he is freed from the liability dealt with in s. 7 RTA 1952, · 
if he is not successful he is liable for the damage caused by that driver. 
Under s.7 RTA 1952 any exculpatory evidence given by the keeper of the car 
generEtlly cannot be based on the fact thnt he had cEtrefully selected the 
driver. 

1. 2. 5. 2. According to s.831 of the Civil Code 

A similar provision in the field of liability for fault is s.831 of 
the Code, which holds a person who ordered another person to do something 
liable for all dtunage which the lo.tter inflicts upon a third pnrty without 
lc:.vrful justification when executing vfhCJ.t he was told to do. 

Such a principnl (the Gescha'ftsherr) can escape liability for the 
dnmage done by his assistant (the Verrichtungsgehilfe)only by giving 
exculpatory evidence that he exercised reasonnble care vJhen selecting the 
wrongdoer and, if necessary, when supervising him nt work. Thus if there 
is culpa in eligondo on his part he is linble. But if nn assistant caused 
an nccident though he exercised all the care necessary at the time of the 
accident then there is lawful justification on his part, and his principal 
does not have to prove that the driver-assistant vm./3 carefully selected and 
so not liable to cause D.n accident in any case. (see decision of the BGH in 
VersR 1957, p.519). 

2. Motor Insurance Law: 

2. l.Duty to insure: s.l. of the Compulsory Notor Insurance /\.et, 1965 
(Pflichtversicherunp;sgesetz) 

Having dealt with stage one of the protection of the roml victim in 
Germany, the statutory provisions of legal liability, we come to stage 
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two, motor insuro.nce law. 

It was not until 1939 that motor vehicle insurance was mnde obligatory, 
by the Compulsory Motor Insurnnce Act of that yenr (the Gesetz uber die 
Einfuhrung der Pflichtversicherung fur Kraftfo.hrzoughalter dated 7 November 
1939), which was replaced by the Compulsory Motor Insurance Act of 1965, 
hereafter called 11 the Act of 196511 • 

S .1. of the lntter Act obliges every keeper of a motor vehicle or 
a trailer which is garaged within the boundaries of the F'edero.l Republic 
of Germany to insure himself, the owner and the driver against linbility for 
personal injuries and death, property do.mage, and other financial loss 
resulting from the use of the vehicle on public ronds and public places. 

2. 2.Exceptions from this obligation: s.2 of the Act of 1965 

S.2 of the Act of 1965 lists a number of exceptions from this compulsory 
insurance; for exmaple no duty to insure is laid upon the Federal Republic 
of Germany as a legal entity, the Lander, certain loco.l authorities, and the 
keepers of certnin vehicles whose maximum speed does not exceed 6 kilometers 
(about 4 mph) and certnin machines used for work. 

2. 3.Duties of the motorist 

Breach of the statutory duty to insure has been mnde an offence (see 
s.5 of the. Act of 1965). This compulsion to in.sure obliges insurance 
companies to effect insurance contrncts with th0 keepers of motor vehicles. 

If the insured ho.s disclosed all mo.terinl facts and has fulfilled all 
the contrEtctual obligo.tions (as to which also the General Motor Insurnnce 
Policy Conditions - hllgemeine Bedin un en fur die Kraftverkehrsversicherung, 
or AKB - dating from September 19 5 nre of grent importance , so that the~-, 
comptmy cannot repudiate liability, then the company will indemnify the 
assured up to the sums insured against which vary according to the premium pa 

2. 4. Statutor;y: minimum amounts of insurance 

As to a motorist's legal liability to a third party, specific mlnlmum 
amounts of insurance are stipulated in Germnny (see Appendix to s.4 subs. 2 
of the Act of 1965). These are: 

against liability for personal injuries ru1d deo.th of o. third party -
250,000 DM (about £22,700): 

against liability for damnge to a third party's property - 50,000 DH 
(about £4,545): 

against liability for 'pure or genuine financial loss', that is, 
loss which is neither directly nor indirectly related to the personal 
injury, death, or damage to the property of a third party - 10,000 DM 
(almost £900). 
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2. 5.Direct right of action against i~~ 

The most recent important cho.nge in German motor insurance lnw came 
through the introduction of a third party's direct right of action against 
the 11trongdoer' s insurer. The immediute cause for this fundamental cho.nge 
was the European Convention on Compulsory Insurance against Civil Liability 
in respect of JV!otor Vehicles dated 20th April 1959, which became law in 
Germany in 1965 (see the Gesetz zu dem Eur£1?.nischen Ubereinkommen vom 
20 .\pril 1959 uber die obligatorische Haft.J2._flichtversicher)Ang fui~ Kraftfahrze~.!: 
published in the Federal Law Gazette (Bundesgesetzblatt), Part II, 1965, pp.281. 

8.3 of the Compulsory.Motor Insurance Act 1965 states that a third party 
Rlso hns a right of action for damo.ges ngainst an insurer, who is obliged to 
compensate the third party by payment of money. 

\rJhen o. rond victim makes use of this action directe then the insurer 
and the insured are eo-debtors; there is a joint liability imposed upon them 
by statute, ·As to this eo-debt, s.3 paro.gro.ph 9 of the J,ct of 1965 stipulnte.s 
that the insurer islio.ble alone as regards the relationship between the two 
debtors (though not as to the relationship to the third party), inasmuch o.s 
the insurer is lio.ble to the insured boco.use of th<:; contro.ctual relationship. 
When such a lio.bility tovmrds the insured does not exist (for GXample beco.use 
the insurer has o. right to repudiate liability) then both as eo-debtors are 
liable to the third party, but in the relationship between the insurer o.nd 
the insured only the lr:ttter is liable; however in the relationship of n 
eo-debtor and the third party either debtor is genero.lly liable for the full 
amount of the debt, whatever the legnl position between them may be, 
Therefore it is no defence for an insurer to state o.gninst a third party's 
action for damages that he is entitled to repudiate liability fully or pnrtinll; 
because of a breach of policy conditions by the insured (see s.3 pnragraph L1. 

of the Act of 1965). 

Further, any other fact which causes the policy to be void ab init:~~ 
or \~Thich effects its cnhcellation can be pleaded by an insurer ns a defence 
agttinst a third party's direct nction only if the tortious net was committed 
later than one month after the date on which the insurer notified the nppropria· 
authority of the situation (see s.3 paro.gro.ph 5 of the l\.ct of 1965), 

If the third party intends to sue insurers directly he has to notify 
them in writing within two weeks after the accident (see s.3 parngrnph 7 
of th(:l l\ct of 1965). 

vJhen by a legally enforceable judgment the third party is not entitled 
to receive damages from the tortfeasor, the insured motorist, then this 
judgment is also effective in respect of the insurer of the latter (s.3 
paragraph 8 of the [,et of 1965). 

3. Supplementary sources of compensation fo~~ 

\rle finally come to supplementary sources of compensation for a roo.d 
victim. 
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For as long as there was no indemnity for road victims in hit-and-run 
cases where the wrongdoer remained unidentified 1 and where there was no 
policy of insurance and the tortfeasor was insolvent, there were loopholes 
in the protection of an injured party. To fill these gaps German motor 
insurers themselves undertook in 1955 to provide a source of compensation 
for such ~ases of hardship. ' Much ns in. the development of the Notor 
Insurers' Bureau in Great Britain and its M.I.B. Agreement of 1946, German 
motor insurers ;voluntarily-formed nn association regist~red in Hamburg 
under the name 'Aid for Rand Victims' (Verkehrsopferhilfe e.V. Then insurers 
are members of the organisation and contribute to it by paying levies. 
By agreement between the registered association and the insurers the 
association is obliged to pay out money as compensation. 

Since the pessing of the. Compulsory Motor Insurance Act 1965, a road 
victim, .. in certain circumstances cited in s.l2 of this Act, has an effective 
right also .to sue th~ C::ompehsatim1 Fwid (Entscht<digungsfonds). The Aid for 
Road Victims asso.ciation ·in· Hamburg was ordered by the government to carry 
out the tasks of this. Fund, and has been doing so since January 1, 1966, 

S.l2 of tb,e Act of 1965, outlining the Fund's jurisdiction, states that 
every person entitled to receive compensation from the keeper or the owner 
or the driver of a vehicle for personal injuries or death or damage to 
property resulting from the use of a motor vehicle or its trailer is also 
entitled to sue the Compensation Fund, provided that the vehicle cannot be 
traced or there is no insurnnce against liability to a third party in force 
as required by statute in favour of the keeper, the owner, and the driver 
of the vehicle. 

This right to claim exists only in so far as the person entitled to 
compensation can get compensation from neither the keeper, the owner, and 
the driver, nor from nn accident insurer, an association of liability 
insurers, or social insurance. 

Compensation for non- material damage, for instance pain and suffering, 
is granted only in exceptional circumstances. There are special provisions 
for damages for damage to property (see s.l2 subs, 2 of the het of 1965), 

4. SUMNARY 

Some points should be kept in mind in connection with the legal 
position of the road victim in Germany. In a nutshell they are as follows: 

There is absolute liability of the keeper of a vehicle under.the 
Road Traffic Act 1952, but there are statutory monetary limits of 
liability. 

There is unlimited liability under the German Civil Code when there 
is fault on the part of the wrongdoer, plus here the possibility 
to receive compensntion.for non-material damage. 
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Since 1939 motor insurance against ].iability foJ.~ personal injury 
to or death of a third party, for damage to property of another, 
and for other financial loss hns been compulsory. 

There are statutory minimum amounts of insurance. Since 1965 there 
has been a direct right of action against insurers. 

There is a compensation fund managed by the association !\.id for 
Road Victims for certain cases of hardship, hit-and-run cases 
and those where no policy is in force. 

5. Abbreviations: 

BGH = Bundesgerichtshof m Federal High Court 
DAR = Deutsches Autorecht = German Hotor Vehicle Law (magazine) 
NJ1il = Neue Jwistische VJochenschrift = !':!_ew Juridical vJeekly (magazine) 
RGZ = Entscheidungendes Reichsgerichts in Zivilsachen = Decisions of 

the Reichs High Court in Civil cases. 
VersR= Versicherungsrecht = Insurance Law (magazine) 
VRS = Verkehrsrechtssammlung = Survey of Road Traffic Law 


