Insurance Law Update 1825

An Anonymous Gentleman and Rob Merkin*

Abstract: The University of London — a decade later to become University College London under Royal Charter—
was founded as a joint stock company on 11 February 1826. Buried in the records of UCL is the text of a lecture
entitled “Insurance Update 1825 delivered in that month to celebrate the founding of the institution. The lecture
reviews political, trading and maritime developments in 1825. The speaker is not identified, although it is clear
from the text that he was of strong Whiggish leanings. It would be unsurprising if invitation to deliver the lecture
came from renowned lawyer and MP Henry Brougham, a co- founder of UCL and subsequently a highly
distinguished Lord Chancellor in the administration of Earl Grey. Brougham oversaw the Great Reform Act of

1832.

To celebrate UCL’s 200" anniversary, the present author was offered the privileged task of annotating the lecture.
The text is that of the original anonymous lecturer, but the footnotes have all been added to render the lecture
suitable for publication in the BILA Journal. BILA has for many years offered an annual update on insurance law.
Let the following flashes from the archives of oblivion stand as the first. As an aside, it may be noted that it proved
necessary in July 1825 to pass legislation authorising the Vice Chancellors of the University of Oxford and
Cambridge to appoint constables to maintain “peace and good order” at those institutions.! No such measures

were ever needed for University College London.

1. Part I: Politics and Trade

1.1. The Political Outlook

Lord Liverpool’s administration is now in its thirteenth year.? It is to be credited with securing the transition from
decades of warfare on the European, American and Asian continents and with restoring financial stability by
removing the two decade of suspension of cash payments by the Bank of England and restoring the gold standard.’
But its illiberal social policies have, at least until recent months, hampered the spread to the populace of the

benefits of peace. The poor remain at the mercy of parish benefice.

The repressive policies of Home Secretary Lord Sidmouth,* strongly supported by Foreign Secretary Lord
Londonderry,’ Lord Chancellor Eldon,® and Lord Chief Justice Ellenborough, somewhat in the face of Liverpool’s

* Professor Robert Merkin KC is Professor of Law at the University of Reading.

16 Geo IV, c97.

2 Liverpool served until ill-health forced him to resign in 1827, eight weeks short of fifteen unbroken years in
the highest office.

3 Resumption of Cash Payments Act 1819 59 Geo III, ¢ 49.

4 He had as Henry Addington briefly served as Prime Minister for the period 1801 to 1804, having been
anointed by William Pitt the Younger as his successor before being deposed by Pitt following the collapse of the
Peace of Amiens with France. Addington was raised to the peerage in 1805 and spent much of the next seven
years engaged in political intrigue, supporting and then abandoning the various administrations.

5 Lord Castlereagh, until the death of his father in 1821.

¢ John Scott, raised to the peerage in 1799. He was the younger brother of William Scott, Lord Stowell.



own reservations, responded to an assumed threat of widespread and co-ordinated revolution. It cannot be denied
that there were incidents which, if woven together in an unholy tapestry, suggest a pattern. It is nevertheless our
submission that the underlying causes — dislocations in employment flowing from the change from a wartime to
a peacetime economy, the growth of mechanisation particularly in the cotton industry, regional economic
hardship, food shortages and the rejection of Parliamentary reform — served to prompt a range of happenings
which neither individually nor collectively posed a serious threat to the stability of the nation. The wilful
destruction of stocking frames in the name of the fictional William Ludd was a short-lived phenomenon,’ and the
various later so-called “insurrections” were led by a small number of uncoordinated fanatics who demonstrated
almost laughable incompetence in both planning and performance.® Whatever conclusion history may ultimately

reach on the last decade,® we are now in a period of tranquillity.

It may fairly be said that the Government’s responses to its perceptions resulted in self-inflicted wounds and
much unpopularity.'® The suppression of public meetings and suspension for a year of habeas corpus, both in
March 1817,"" saw the detention in squalor of some 37 persons all of whom were ultimately released without
charge. Insult was then added to injury by the grant of immunity to magistrates who had exceeded their statutory
powers by unlawful acts of imprisonment of men and the execution of search and seizure warrants on their
dwellings,'? a step described by George Tierney MP as “one of the most detestable measures that ever was
introduced into Parliament”. Mention may also be of: the draconian treason trials and the wholly unnecessary
executions of mainly innocent minnows resulting from them: the increased use of the laws of sedition and
blasphemy in hopeless cases (readers may find some amusement of the account in The Three Trials of William
Hone published in 1817); the dreadful events at St Peter’s Field, Manchester on 16 August 1819 — rapidly
classified by the press as the “Peterloo Massacre” — when an unprovoked militia charge ordered by magistrates at
a public meeting resulted in at least 15 fatalities and over 650 injuries, an action subsequently receiving the
uninformed congratulations of Sidmouth; and the draconian Six Acts passed in December 1819 by way of reaction

to Peterloo much of the content of which was both disproportionate and irrelevant.'3

This University’s co-founder, lawyer and Parliamentarian Henry Brougham, emerges from this dark period with

much credit. He acted for Sir Francis Burdett in his claim for damages against the Speaker of the Commons for

7 “Luddite” activity was at its height in the Midlands and Yorkshire in 1811 and 1812. The target was property
and not lives, but was met in 1812 by the imposition of the death sentence for destroying frames (52 Geo III, ¢
16) and buildings (52 Geo III, ¢ 130), the introduction of watch and ward patrols (52 Geo III, ¢ 17), a ban on the
oath of confidentiality sworn by Luddite followers (52 Geo III, ¢ 104) and the grant of search and seizure
powers on magistrates (52 Geo IlII, ¢ 162). The York Assizes of January 1813, resulting in eighteen death
sentences for burglary and related offences, marked the demise of Luddism.

8 Most importantly: the Spa Field Riots of December 1816, the Blanketeers March of March 1817, the Pentrich
Uprising of June 1817, the Cato Street Conspiracy of February 1820; and the Bonnymuir Rising of April 1820.
? Historians to this day remain divided.

19 Shelley’s poems, Similes for Two Political Characters and Masque of Anarchy, written in 1819 but too
incendiary for publication at the time, appeared only in 1832, a decade after his death. Sidmouth and
Londonderry were variously described as two empty ravens, gibbering night birds, vultures, scorpions, bloodless
wolves, crows and vipers.

! Habeas Corpus Act, 57 Geo II1, ¢ 3; Seditious Meetings Act, 57 Geo 111, ¢ 19.

12 Apprehension of Suspected Persons Act 1818, 58 Geo III, ¢ 6.

13 The ‘Six Acts’ were: speeding up criminal trials (60 Geo III and I Geo IV, ¢ 4); seizure of arms (60 Geo I11
and I Geo 1V, ¢ 2); unlawful drilling Act 1819 (60 Geo III and I Geo IV, ¢ 1); criminal libel (60 Geo III and 1
Geo IV, ¢ 8); stamp duties on newspapers (60 Geo III and 1 Geo IV, ¢ 9); and seditious meetings (60 Geo III
and 1 Geo IV, ¢ 6).



wrongful committal to the Tower in March 1810 after Burdett had spoken in the Commons against the committal
without trial of one John Gale Jones, who had published a handbill condemning the war against Napoleon (Burdett
v Abbott (1817) 5 Dow 165); in 1816 he chaired a select committee into the relief and education of children born
into poverty; he protested in the House against the suspension of habeas corpus (which he condemned as a charge
against three million workers) and Sidmouth’s attempts to influence the magistracy; he exposed the activities of
spies and agents provocateurs appointed by the Home Office, most importantly the notorious pair of William
Oliver and George Edwards; he fought against the Six Acts; he condemned the transparently manufactured
collapse of the inquest into the death of the unfortunate John Lees at the hands of the Manchester militia (R v
Ferrand (1819) 3 B & Ald 260); in the Commons he spoke with passion concerning the distressed state of the
country; he continues to press the cause of Catholic emancipation and he was instrumental in curtailing the
activities of private organisations — in particular the Constitutional Association for Opposing the Progress of
Disloyal and Seditious Principles — which assumed to themselves the task of prosecuting sedition cases (as

illustrated by R v Dolby (1821) 1 Car & K 238).

But there are now grounds for optimism. The death of the late King on 29 January 1820 and the succession of his
son as George IV after a decade of Regency, has heralded a fresh constitutional relationship in which Royal
influence over policy and personalities has seemingly diminished. Parliament’s painful but ultimate refusal to
accede to the outrageous demands of the new King to deprive the late Queen of her lawful rights on allegations
of adultery that were dwarfed by his own, may prove to be a turning point. All credit is due to Brougham and his
co-counsel Thomas Denman — surely destined for greatness'* — for defending Caroline in the House of Lords
under the preposterous Bill of Pains and Penalties which absorbed most of Parliament’s attention for the latter

half of 1820.

Since the accession of George IV, the complexion of the Liverpool administration has witnessed the demise of
the ossified old guard and the promotion of those with more liberal tendencies. Ellenborough died in 1818,
replaced as Lord Chief Justice by the less overtly political Sir Charles Abbott, a renowned authority on maritime
law."> Londonderry sadly took his own life in August 1821, to be succeeded by his one-time adversary and later
colleague George Canning,'® with significant consequences for our foreign policy and trade. There has been
preferment for younger and more enlightened ministers in January 1823, with the appointment of Frederick
Robinson!” as Chancellor and William Huskisson to the Board of Trade.'® Sidmouth, regarding his work as done,
stepped away from the Home Office at the end of 1822, to be replaced by Robert Peel, earlier lauded for securing
important restrictions on the employment of children in factories, ' measures recently modified by 6 Geo 1V, ¢ 63

(1825) to regulate weekend working and hours of rest. In his short time as Home Secretary, Peel has overseen

14 A sound prediction: Denman served as attorney general under Lord Melbourne for two years before, in 1832,
being appointed as Lord Chief Justice and serving with distinction for 18 years.

15 Abbott’s 1802 work, A Treatise of the Law Relating to Merchant Ships and Seamen, was the standard
authority in the period.

16 Prime minister for five months before his death in office in August 1827. The two men duelled in September
1809 over what appears to have been a misunderstanding. Canning was injured in the thigh but both, although
otherwise unharmed, were regarded as unsuitable for office in the immediate aftermath.

17 Ennobled as Viscount Goderich and prime minister for six months from August 1827 before being forced
from office.

18 The unfortunate Huskisson met his end in September 1830 in a tragic accident in May 1830 at the opening of
the Liverpool to Manchester Railway, when he was run over and fatally injured by George Stephenson’s Rocket,
19 Cotton Mills Act 1819, 59 Geo 11, ¢ 66.



the reforms of our draconian criminal law so long resisted by his predecessor, most importantly by slashing the
number of over 200 capital offences at least 50 of which were imposed for minor offences by the notorious Black
Act of a century ago,?’ and extending the Royal Pardon to cases other than murder. Lord Eldon clings to office,?!
but these days is preoccupied with the intricacies of equity in the Court of Chancery rather than his old habits of

governmental machination.

It remains to be seen whether the reformed administration will address the two matters that have pervaded our

politics for a century: the extension of the franchise; and the emancipation of the Catholics.??

1.2. The Protection of Ships

For the duration of the French wars much of our European trade was closed down by the late self-proclaimed
Emperor of France’s seizure of Prussian trading routes and his Berlin (November 1806) and Milan (December
1807) Decrees barring neutral trade in British ports. The Decrees were retaliation against a series of British Orders
in Council declaring French ports to be blockaded, thereby rendering neutral vessels and their cargoes seeking to

enter French ports liable to arrest and subsequent condemnation as prize.

On the open seas it proved necessary to employ the British navy to protect our merchant vessels and their cargoes
from seizure and condemnation as prize by our enemies. The navy was thereby heavily preoccupied with providing
convoy protection. The standard contractual obligation for merchant vessels to sail in convoy under naval
protection was set out in the form of a warranty in marine policies on hulls, and indeed much of the learning on
warranties may be found in the authorities on the scope of, compliance with and breach of convoy warranties. The
convoy warranty was superseded when travelling in convoy with naval accompaniment became mandatory under

statute in 1798.% For the last decade the navy has mercifully been relieved of its wartime protection duties.

There is some irony in the consideration that the law on warranties has largely been derived from policy
restrictions rendered necessary by wartime conditions, not just in respect of convoys but also — to minimise the
risk of prize seizure — as to declarations of neutrality and promises to carry neutral papers. In war conditions
warranties served a useful function for underwriters in that proof of breach sufficed to confer a defence in
circumstances where it was impossible to determine — by reason of the almost inevitable absence of survivors —
whether, by way of illustration, the failure to travel in convoy had in any way contributed to the loss of the subject
matter. Our courts have been willing to recognise only one warranty to be implied from market usage, the
seaworthiness of the vessel at the outset of the voyage, first enumerated in Lee v Beach in 1762, and there is
clearly some justification for that warranty where the vessel is lost in unknown circumstances and there is
subsequent evidence of unseaworthiness before she departed. But it is difficult to contemplate other circumstances

in which the consequences of a breach of warranty can be proportional where the loss was wholly unconnected to

209 Geo 1 ¢.22 (1723), aimed at poachers who blackened their faces to avoid identification.

21 He left office on the resignation of Liverpool in 1827.

22 It didn’t. Those matters were left respectively to Lord Melbourne in 1832 and — after a dramatic change of
heart — the Duke of Wellington in 1829.

2 Convoy Act 1798, 38 Geo 3, c 76.



the breach. It remains to be seen whether the redundancy of the wartime warranties will lead to the demise of

policy terms which divorce breach from loss.?*

Turning to threats to our vessels, although the incidence of piracy has greatly diminished in recent years — Lord
Stowell?® has recently described the practice as being “no longer in vogue” (see his comments in The Hercules
(1819) 2 Dods 353) — there are regions where pirates continue to operate with impunity. Piracy risks have always
formed a part of the standard cover offered by Lloyd’s underwriters, so losses at the hands of pirates are spread
amongst our merchants. It is regrettable to note that, in respect of merchant vessels flying the British flag, our
naval commanders have damagingly adopted the policy that any such vessel seized by pirates and thereafter used
for piratical purposes cannot, if retaken by the navy, be restored to her original owners. The principle of law
prayed in aid for such reticence is that the navy cannot not be used as a floating prize court, although that
consideration has, if recent reports are to be believed, not deterred American naval ships from acting otherwise.?°
Our merchant vessels are accordingly at the mercy of local prize courts for their release, although it was confirmed
in Parliament in May 1822 that that of the 18 British vessels known at that time to have been detained in the

Pacific Ocean, only one had been condemned and the rest were ultimately returned to their owners.

There has long been fierce domestic anti-piracy law: legislation under Henry VIII, 28 Hen 8, ¢ 15 (1536) extended
the jurisdiction of the Court of Admiralty to offences on the high seas, and by 1 Geo 4, ¢ 90 (1820) offences are
to be punished as if they had been committed on land. Until recently, little appears to have been done to utilise
our naval strength to pursue pirates into their strongholds for fear of infringing the sovereignty of territorial waters.
But there have been important developments. Since 1823 our navy has been under instruction to seize vessels on
the open seas unable to demonstrate their nationality. Perhaps of greater significance is the very recent Act for
encouraging the Capture or Destruction of Piratical Ships and Vessels, 6 Geo 4, ¢ 49 (1825). The general impact
of the measure is to extend prize law principles from enemies to pirates. Any “officers, seamen, marines, soldiers,
and others, who shall have been actually on board any of HM ships or vessels of war, or hired armed ships, at the
actual taking, sinking, burning, or otherwise destroying of any ship, vessel, or boat manned by pirates, since 1st
of January 1820, £20 for every pirate taken and secured or killed during the attack, and £5 for every man of the
crew not taken or killed, who shall have been alive on board the pirate ship at the beginning of the attack.” As
with prize and head money, the available sums are to be allocated by rank in accordance with Orders in Council

yet to be published.?’

24 The courts never again implied a warranty into any class of insurance, and indeed reduced the impact of the
seaworthiness warranty by the refusal in Thompson v Hopper (1858) E B & E 1038 to extend it to time policies
(which were largely unknown until the nineteenth century) and in its place to adopt a test based on causation.
Warranties were nevertheless adopted in life and property policies and remained a disreputable exception the
causation principle until the sweeping reforms in ss 10 and 11 of the Insurance Act 2015.

25 William Scott, raised to the peerage in 1821.

26 During the American Civil War, the Confederacy, with no available ports and prize courts, had no option but
to press its vessels into floating prize courts to determine whether any capture at sea was in the ownership of an
enemy or a neutral. Many of the “trials” at sea were conducted by Ralph Semmes, a naval commander trained as
a lawyer..

27 They appeared in 1826 and were revised thereafter. Much of the early history of insurable interest concerned
the insurability of a vessel seized as prize but not yet condemned by a prize court. A series of cases confirmed
that naval captures were insurable: see, eg, Boehm v Bell (1799) 8 TR 154. The Marine Insurance Act 1745,
which banned insurance without interest, did not apply to the insurance of foreign vessels, and a seized vessel
was, until condemnation, regarded as the property of her owner and thus retaining her foreign status.



1.3. The Construction of Vessels

There is a coming revolution in the construction of vessels, which will transform our ability to conduct foreign
trade at greater speed and with reduced risk to hulls and their crew and cargoes. It is inevitable that vessels will
within short compass will be powered by steam rather than sails reliant on natural forces and will be constructed
from iron rather than wood. Steam technology to drive machines in factories has been increasingly pressed into
use since the experiments of James Watt in the last quarter of the eighteenth century, but it is only in recent times
that vessels have been adapted to be powered in that way. Steamboats first appeared on our canals at the end of
the last century. The tonnage of steam merchant vessels built and first registered in Britain presently accounts for

only one fortieth of sail tonnage, but this is increasing daily.?

The advent of steam has had the considerable advantage of enhancing the ability of a vessel suffering an ingress
of water to use an engine as a pump. The Annual Register for October 1825 reports that a vessel using a patented
process is under construction in Bridport. To date, propulsion has been by paddle wheels, but the Bridport vessel
will use the retrograde motion of short flaps working horizontally on her sides; and the steam for the engine is
generated not by a boiler but by forcing water into a double barrel the heat of which is instantly converted into

steam.

At present vessels are almost exclusively of wooden construction. The use of iron for hulls is something of novelty.
Three years ago the iron steamship 4Aaron Manby successfully negotiated the Channel at a speed of 8 knots. It is
known that by the end of 1825 some six iron vessels had been built in this nation. An iron paddle steamer, The
Marquis of Wellesley, has been assembled in Liverpool in the past few months and is to be used for sailings to

Dublin.

It is certain that the advent of steam and iron will increase the speed of transit and enhance the market for passenger
voyages. The opportunity was taken last year to consolidate the measures on the carrying of passengers to foreign
ports, 6 Geo IV, ¢ 116 (1825), by laying down licensing requirements and the specifications for accommodation

on a licensed vessel.

Attention should also be drawn to the Pilotage Act, 6 Geo 4, ¢ 125 (1825) which imposes stricter controls on the
qualifications and conduct of pilots through the elders of Trinity House. It is a matter of regret that Parliament has
otherwise not thought fit to impose minimum standards for the construction and safety of merchant vessels.?’ The
only constraint to date is the implied seaworthiness warranty. Wooden vessels remain at the mercy of natural
forces. The Annual Digest for 1825 enumerates a number of significant losses, doubtless dealt with at Lloyd’s.
The vessel The Kent, an East Indiaman, on a voyage to Bengal, carrying some 642 persons consisting of crew and
soldiers and their families, encountered heavy weather in the Bay of Biscay. An officer and seaman went to inspect
the cargo. A cask of spirits had burst from its lashings. Unfortunately the rolling of the vessel caused the seaman
to drop the lamp that he had been given to hold onto the spirits, and it proved impossible to extinguish the fire
that immediately resulted by the use of wetted blankets. Evacuation into small boats was ordered. A distress signal

was sent to a nearby vessel, 7The Cambria, bound for Mexico with a crew of 11 and transporting 26 Cornish miners

28 By 1860 steam tonnage accounted for one-third of the total.
2 This was not properly addressed until the Merchant Shipping Act 1854



and mining equipment. Captain Cook of The Cambria immediately made for The Kent and gave assistance in
transferring the crew and passengers of The Kent. Another passing vessel, The Caroline, under Captain Bibby,
rescued 14 soldiers from the sea. The Kent exploded shortly thereafter. 557 persons were saved, and 85 — including
a number of children — were lost in the gale while attempting to escape The Kent. The Cambria reached Falmouth
some forty-eight hours after the start of the conflagration. It would seem that the vessel and cargo were insured at
Lloyd’s, because Lloyd’s voted £100 to Captain Cook and £20 to the captain and crew of The Caroline, those
sums in addition to payments made by the East India Company to cover the expenses of The Cambria’s owners
and individual awards to Captain Cook (£600), his first mate (£100), the second mate (£50), the 9 other crew (£10
each), and the 26 miners (£15 each).

A happier outcome is to be found from the loss of The Columbus in May 1825. She was a substantial timber vessel
powered by steam and with a crew of 73, heading to St John’s New Brunswick was caught in a gale in May 1825.
Despite a steam engine capable of pumping 1,400 gallons per minute, the crew were unable to stem the flow. A
distress signal was made to a passing vessel The Dolphin with a crew of 13, bound for the same destination. Even
with assistance from The Dolphin’s crew, after 8 hours the engine was rendered unserviceable and with some
dramas — including the loss of one small boat — the crew were transferred to The Dolphin and arrived safely in
Cork. This was a heroic and fortunate rescue: with the additional passengers, The Dolphin’s provisions would
have run out in 3 days. There was similarly no loss of life when The Baron of Renfrew, a great timber ship powered
by steam, proved incapable of resisting a gale at no more than 500 miles into her voyage. The steam engine,
capable of discharging a ton of water a minute, was overwhelmed; she was ultimately driven ashore close to Calais
and there wrecked. It subsequently transpired that the majority of the crew were landsmen unqualified for their

task.

1.4. The Slave Trade

The navy is far from idle, and has latterly fulfilled the role of enforcing the increasingly accepted® ban on the
trading of slaves from Africa to the Americas and the Caribbean. The case of Gregson v Gilbert (1783) 3 Doug
232 was an insurance claim for 132 slaves as cargo murdered by being cast overboard the vessel Zong on the
pretext that the action was necessary to preserve the vessel and the remaining cargo. Lord Mansfield’s court
dismissed the action for want of proof of any sea peril, but there resulted a public outcry stirred by the nation’s
primary campaigner William Wilberforce MP. After a 20 year battle and several lost bills, Wilberforce ensured
that the final — and arguably only — achievement of the short-lived Grenville administration was the Abolition of
Slave Trade Act 1807, 47 Geo 111, ¢ 36, whereby all dealing and trading with slaves at, to or from any part of the

African coast was “utterly abolished and prohibited and declared to be unlawful.”

30 The ban had by 1825 been adopted by the major European trading nations, although Portugal and Spain
proved less than enthusiastic because their own colonies continued to employ slave labour. Portugal fully
complied by treaty in 1842 and Spain followed in 1835, although slavery in the Spanish colonies was not
abolished until 1866. The United States had itself banned the trade by a series of State and Federal measures
dating back to the formation of the nation in 1787, and satisfied its needs from existing slave families: slavery
itself was not abolished until 1863. The new South American republics were founded on the basis that they
would not trade in slaves, but Brazil had to be bludgeoned into adhering to its commitment by a flotilla sent by
Lord Palmerston in 1849.



Shamefully, this measure was opposed by Sidmouth and Eldon, whose concern was for the impact on commerce
rather than for the wretched slaves themselves. After various amendments, the law was recently recast by 5 Geo
4, c 113 (1824), with fines for offenders and forfeiture to the Crown of any vessel fitted out for the transport of
slaves. This Act further prohibits the purported insurance of slaves or property to be used in the slave trade, with
a fine of £100 plus treble the premium for the offender. Dealing with slaves on the High Seas is deemed to be

piracy and punishable as such.

The navy was from the passing of the legislation in 1807 charged with the task of patrolling the West African
coast to intercept offending vessels, and a Vice-Admiralty Court was established in Sierra Leone to adjudicate on
forfeiture claims. However, wartime conditions confined the patrols to just two vessels, each of which were far
from the navy’s most modern and effective craft. But no more could be done at the time. . The Vienna Congress,
heavily influenced by Foreign Secretary Lord Castlereagh, negotiated the terms of a Protocol to the Vienna
Convention, signed on 8 June 1815 by European nations and designed to stamp out slave trading. British naval

patrols were then intensified.

Our efforts were hampered by the unfortunate decision of Lord Stowell in Le Louis (1817) 2 Dods 210, which
precluded any search of a foreign-registered vessel whose flag nation had not itself outlawed the slave trade.
Recently, in The Antelope 23 US 666 (1825), the American Supreme Court has followed Le Louis and determined
that slavery is neither contrary to international law nor tantamount to piracy so that an American vessel may not
search or seize a foreign vessel and bring it in for adjudication unless it is contravening the laws of its own nation.
But these rulings are unlikely to provide a barrier to enforcement of slave trading bans for much longer. Lord
Castlereagh and his successor Mr Canning have secured a series of bilateral treaties with Portugal, Spain, the
Netherlands and, most recently, Sweden. Others are at the time of the preparation of this lecture in the course of
negotiation and constitute a key element of our foreign policy.3! The treaty policy overcomes the ruling in Le

Louis by conferring mutual rights of stop and search, and of seizure of any vessel fitted out for slaving.

Slavery itself, although recognised as unlawful in these islands by Lord Holt in Chamberlain v Harvey (1696) 1
Ld Raym 146, a principle confirmed by Lord Mansfield in Somerset v Stewart (1772) 1 Lofft 1, is regrettably still
practised in our colonies. That is so despite the recent ban on transactions for the sale, leasing or mortgaging of
slaves (59 Geo 3, ¢ 120 (1819)). The long standing campaign for a ban on slavery itself is now resisted only by
those who extract huge profit from this repugnant and inhumane practice. The time for a ban on slavery itself will

surely not be postponed for much longer.*? It is to be hoped that Mr Wilberforce lives to see that day.*

31 The treaty policy was pursued with vigour, with numerous treaties being entered into, culminating in the
Anglo-American Treaty of 1862.

32 Slavery was abolished in the colonies by 3 & 4 Will 4, ¢ 73 (1833). Controversially, the Act conferred
compensation in the sum of £20 million not on the slaves but on their owners for deprivation of their property.
University College London has established a Centre for the Study of the Legacies of British Slavery, and its
website is a treasure trove of information on these payments: https://www.ucl.ac.uk/Ibs/. The freed slaves
became apprentices and were to be afforded proper working conditions and family facilities, although for many
years that proved to be somewhat illusory.

33 It was close. Wilberforce died on 29 July 1833 during the final stages of Parliamentary deliberation. The Bill
became law on 28 August 1833 although it was not implemented until 1 January 1834.



https://www.ucl.ac.uk/lbs/

1.5. Trade with America: Free Ports and the Navigation Laws

The relationship between Britain and United States of America since the latter’s eminently preventable
achievement of independence in 1783 has fluctuated between co-existence, actual hostility and — most recently —
warmth, albeit reluctant and qualified. The Peace of Ghent signed on 24 December 1814 brought an end to the
short and inconclusive conflict between the nations, as cunningly orchestrated by the machinations of the late
Emperor of France in falsely purporting to terminate the Milan and Berlin Decrees so as to convey the impression
that Britain’s reciprocal Orders in Council were alone barring freedom of trade by neutral nations. The entire story
of these deceptions may be found in the judgments of Lord Stowell in The Fox (1811) Edw 311 and The Snipe
(1812) Edw 381.

There remains a fundamental obstacle to any hope of free trade with the United States of America, one that has
bedevilled relations ever since independence and at least an underlying cause of the 1812 conflagration. Readers
will be familiar with the numerous and all but incomprehensible and contradictory Navigation Acts, first
conceived in October 1651 during England’s brief sojourn as a Republic. The target of the law was the
preservation of trade between England and her western colonies, much of which had been usurped by Dutch
merchant vessels engaged in carrying the produce of the colonies to Europe. It was accordingly deemed necessary
to restrict non-English vessels from transporting goods from the colonies. Only those vessels in English ownership
and manned by a crew at least three-quarters English were permitted to engage in the carrying trade. The produce
of any overseas nation other than English colonies was to be carried only on English vessels or those in the
ownership of persons from the nation in question. The legislation at first proved to be of great utility in promoting
English shipbuilding, trade and the employment of English mariners and also in confining colonial trade with the
Mother Country. Although the Act lapsed along with all other Commonwealth legislation on the restoration of the
monarchy in 1660, it was immediately re-enacted as 12 Car II, ¢ 18 (1660). The new version exempted all trade
by European nations other than the Dutch. The East India Company with respect to its trade in the Indies stood
outside the restrictions. The Dutch resentment thereby engendered resulted in two conflicts, the second producing
the still-painful ignominy in June 1667 of a Dutch fleet sailing unchallenged along the Thames and destroying
much of the British fleet at anchor in the Medway.

A comprehensive explanation of the Navigation Acts may be found in the excellent 1792 publication by Mr
Reeves, A History of the Law of Shipping and Navigation. It suffices for our purposes to say that the objectives of
the laws have become lost in the mists of time, by reason of frequent legislative modification necessitated by
wartime conditions or the insufficiency of English shipping capacity to meet the transportation needs of merchants
or the demand for supplies by our colonies. By the start of the present decade, the Navigation Laws had reached
a state of illogicality and incomprehensibility. The state of our law has recently been expressed with characteristic

force by Lord Stowell, in The Eliza Ann (1824) 1 Hagg 257:

“the numerous statutes which compose it are left in a state of rather doubtful interpretation,
very embarrassing to Courts of the colonies and to the professors of law there, and still more
to merchants, and foreign merchants particularly, whose interests are placed in a state of

doubtful controversy respecting what is permitted to them and what is prohibited.”

The erosion of the Dutch threat and the gradual abandonment of the Laws for trade from the East and Continental

Europe meant that the weight of the statutory restrictions was borne almost exclusively by American merchants



who were unable to trade freely with British colonies in the Caribbean. American independence necessitated the
removal of trading restrictions previously imposed on the then American colonies. However, despite lengthy trade
negotiations it has proved impossible for the Americans to negotiate full direct access to British colonial ports in
the region. Some of the difficulty was removed by legislation first promulgated in 1805 whereby a series of free
ports in the West Indies colonies were designated and restrictions on importation into them from the United States

of America in non-British vessels were lifted.

In the aftermath of the 1812-1814 War there have been numerous agreements between Britain and the United
States of America. The most important is a Commerce and Navigation Treaty, first signed in December 1815 and
extended until 1828 by the London Convention of 1818, which grants to the merchants of the two countries the
liberty to come with their ships and cargoes to all ports of each of them, and restricts import duties to no greater
than the levels charged to other nations. However, the Treaty was expressly without prejudice to the Navigation
Laws, with the consequence that American vessels were, other than in free ports, barred from trading in British
possessions in the West Indies. The United States of America duly reciprocated: President Monroe and Congress
legislated in April 1818 to bar entry to American ports to vessels owned by British subjects and arriving from a
Caribbean port closed to American shipping. A further measure adopted by Congress in May 1820 confirmed the
closure of US ports to British vessels coming from any British colony, precluded any British vessel from departing
the United States of America carrying American produce to British colonies and outlawed the importation into
America on any vessel of goods from British colonies or possessions other than those goods produced or grown
in the relevant colony. These unfortunate rules produced shortages in our colonies of supplies from America, with
relief provided only by the enthusiastic activities of smugglers. Not all trade in American ports by British vessels
is thereby prohibited. The Supreme Court decided recently in The Pitt 21 US 371 (1823) that a British vessel
originating in Jamaica and then taking on cargo in a Spanish port for carriage to America was not within the
prohibition, the sole purpose of which was to prevent British vessels carrying cargo from her own protected

colonies to the United States of America.

The relaxation or abandonment of what is left of the Navigation Laws could only have the very desirable
consequence of the United States of America removing her own restrictions on our merchants. The Liverpool
administration with its refreshed complexion has indeed made important, although not exhaustive, moves in that
direction. In 1820 Parliament agreed to the appointment of a Select Committee on Foreign Trade through which
governmental proposals for reform would be scrutinised. The Committee’s deliberations over the succeeding years
have been guided by the free trade philosophy of Messrs Robinson and Huskisson, heavily influenced by Mr
David Ricardo MP, and gave rise to a series of Acts (3 Geo 4, cc 41-45 (1823)) under which some 300 measures
were repealed and specific provision was made for liberalising European and American trade. It is to be
commented that the reforms were achieved in the face of strong Parliamentary pressure from shipping interests
arguing for retention on the assertion that the loss of the Laws would be to transfer British trade to foreign vessels
manned by foreign mariners. Wilberforce himself was opposed, fearing that relaxation might facilitate the
importation of slaves. Those objections were overruled. President Monroe responded in March 1823 by legislation
suspending the 1818 and 1820 Congressional measures and opening American ports to British vessels arriving

from British colonies.



The 1823 reforms relating to the Americas were recast in June of last year by the American and West Indian Trade
Act 6 Geo 4, ¢ 73 (1825) (duly extended to other nations by 6 Geo 4, ¢ 114). By this measure, and subject to
exceptions for war materials, certain foods and whale products, goods may on the payment of duties be imported
into any designated Free Port either on a British vessel or on a vessel of the country where the goods were
produced. They may there be warehoused in most cases free of duty and exported to any country on vessels
belonging to that country. The legislation is reciprocal, so that any nation not granting similar privileges to British
vessels may be excluded. The Act further permits the importation of inter alia coffee, sugar and rum into British

possessions in North America.

The Navigation Acts were repealed and replaced by 6 Geo 4, 114 (1825). The situation with our trade may now
be summarised as follows: (a) designated products of Europe, namely masts, timber, boards, salt, pitch, tar, tallow,
rosin, hemp, flax, currants, raisins, figs, prunes, olive oil, corn or grain, pot ashes, wine, sugar, vinegar brandy
and tobacco, may be imported into Britain from Europe only in British ships or ships of the country of origin; (b)
goods produced in Asia, Africa or America may not be imported into Britain through European ports but must be
brought in directly; (c) goods from Asia, Africa or America may not be imported in foreign ships other than those
of the country of origin; and (d) goods may be exported from Britain to any British possession, or between British
possessions, in Asia, Africa or America only in British vessels. A ship is British for the purposes of the 1825 Act

if it is registered in Britain and manned by a three-fourths British crew under a British master.

The reforms fall short of the desirable objective of free trade. In particular there remains a prohibition on American
vessels trading freely in Caribbean ports other than Free Ports even though they may do so in other British colonial
ports. It is to be hoped that this outmoded and unnecessary legislation will be repealed before further harm is done

to our relations with the United States of America.>*

Mention should finally be made of the root and branch reform of our customs, smuggling and warehousing laws.
It was previously necessary to examine no fewer than 442 measures to ascertain the law, but all were in 1825
repealed by 6 Geo IV, ¢ 105 and replaced by consolidating statutes, 6 Geo IV, ¢ 106-108 and 111-113, for
managing the customs and smuggling. The numerous prohibitions or restrictions on imports including the duties
of importers and exporters, and the penalties for false declaration and smuggling, are mercifully now collated. A
similar consolidation of the rules governing the registration of British vessels was also undertaken by 6 Geo IV,

c 110.

1.6. Colonial Markets

British trading predominance has suffered greatly since the end of hostilities in 1815, with other nations freed
from the ravages of war being able to provide competition. Exports to Europe and the United States of America

diminished by up to a quarter in the five years after the Treaty of Vienna, giving rise to overcapacity in our

34 It was not. The restriction on American vessels carrying colonial produce to Britain led in 1826 to the closure
of American ports to vessels from our colonies, followed by a British Order in Council closing colonial ports to
American shipping. There was continuing disharmony until the ultimate repeal of the Navigation Acts with
effect from 1 January 1850 by 12 & 13 Vict, ¢ 29. The repeal followed on from the 1846 repeal of the corn laws,
which had since 1815 protected British growers by banning imports until the domestic price reached the figures
laid down by Parliament.



manufacturing and agricultural sectors and the inevitable rise in unemployment. There are at present signs of
recovery, with increasing exports of textile products, although our agriculture remains in a distressed state. It is
essential that any shortfalls in our traditional markets are offset by gains elsewhere. Our best prospect is the

expansion of colonial interests.

James Cook’s voyages in the Southern Hemisphere and his unofficial staking of territorial claims over New
Holland in 1770 allowed Britain to found Botany Bay in 1778 as the main alternative to the then American
colonies as the repository for our transported felons, and it there proved possible to establish the colony of New
South Wales in 1788. Settlement other than by convicts began in 1793, and by 5 Geo 4, ¢ 86 (1824) a charter was
granted to the Australian Agricultural Company for the cultivation of waste lands. Van Diemen’s Land,* also
claimed for Britain by Cook and under British control since 1804, was at first used as an alternative outpost for
convicts, many of them women. In more recent times it has been a location for free settlement, and a charter for
the cultivation of waste lands was granted to the Van Diemen’s Land Company by 6 Geo 4, ¢ 39 last year. Trading
interests have now extended into nearby New Zealand. Those islands were claimed for Britain in 1787 as a part
of New South Wales, but they remain under the control of the indigenous Maori population hostile to intruders.
Although there are some outpost settlements, in general New Zealand remains, as indicated by Lord Stowell in
The Minerva (1825) 1 Hagg 347, a place “where not a man ventures to land, for fear of being made a meal's meat
of by the cannibal inhabitants”. Time will be needed before the islands are ripe for colonisation. An application
by the newly formed New Zealand Company for exclusive trading and military rights modelled on the East India

Company was last year rejected but will doubtless be renewed.

Our interests in the East Indies were cemented by the ousting of French and Dutch interests in the settlement of
1763 following seven years of warfare. The trading monopoly of the East India Company has, after scandals and
abuses too numerous to enumerate, been stripped away: others have since 1813 been permitted to trade with India.
The law on the scope of the Company’s rights was recently consolidated in 4 Geo 4, ¢ 80 (1823) and subsequently
expanded by 4 Geo 4, ¢ 87 (1824) to encompass the route from China to the Caribbean. The Company continues
to represent British political interest in the region, and through the Company we have asserted sovereignty over
Penang, Ceylon, and Malacca. Sir Stamford Raffles secured Singapore for the East India Company from local
rulers in 1819, and by treaty with Britain shortly afterwards the Dutch relinquished all claims over this important

territory in return for the cession of Bencoolen and Sumatra.

A substantial part of the northern African continent is in British hands. Sierra Leone, peaceably acquired by 1808.
was merged into the Gambia to form British West Africa in 1821. To the south of the African continent, Cape
Colony, founded as a shipping station by the Dutch East India Company in 1652, was seized in 1806 and
permanently transferred to Britain in 1815, since when it has been treated as falling within the jurisdiction of the
East India Company. Access to the region’s ports is largely confined to British and Company vessels by 57 Geo
3, ¢ 36 (1817).

35 Now, Tasmania.

36 New Zealand did not become a British colony until 1841, following the Treaty of Waitangi signed by the
numerous local Maori chieftains. The territorial ambitions of France were narrowly pre-empted by the Treaty,
and only the small town of Akaroa on the South Island has retained its French heritage.



As for the West, the Vienna Settlement in 1815 saw the surrender the French and Dutch colonies taken during the
wars with France, but British interest in the region remains strong. The lands to the north of the Great Lakes of
America, rich in furs, fish and the products of whaling, are now British, the result of eighteenth cessions by France
in the peace treaties of Utrecht in 1713 and Paris in 1763. The exclusive trading charter granted to the Hudson
Bay Company was removed in 1821 by 1 & 2 Geo 4, ¢ 66, bringing to an end territorial conflicts between the
Company and its competitors, and last year by 6 Geo IV, ¢ 75 a charter was granted to the Canadian Company for

the appropriation of lands.

In the Caribbean, our long established holdings in Jamaica, Barbados, the Bahamas, St Vincent, Antigua, the
Cayman Islands and the Virgin Islands, have been joined by Trinidad, Tobago St Lucia, Demerara and British

Guiana, all taken from France in the late wars.

1.7. Prospects in South America

Mr Canning’s enlightened policy towards the newly established republics in South America will almost certainly

see a major expansion of British trading interests in that region.

The discovery of the New World through voyages sponsored by Spanish and Portuguese monarchs precipitated
territorial disputes between those nations. The conflicts were, after Papal intervention, resolved by the Treaty of
Tordesillas in June 1494 whereby interests in the Southern American continent were allocated to each nation. That
arrangement secured Brazil for Portugal and reserved much of the remainder of the region to Spain. Spanish
interests in the north, the territory known as Louisiana, were relinquished to France in 1801 by an arrangement
regarded by many as colourable, only to be sold on by Napoleon to newly independent America shortly afterwards
to raise money for the war in Europe and over doubling the size of the new nation. However, to the south, Spain
retained New Granada, Peru and Rio de la Plata ruled as Vice-Royalties, and Venezuela and Chile ruled as

Captaincies-General.

The French invasion of the Iberian Peninsula, ultimately repulsed by British forces under Arthur Wellesley,
(elevated to the peerage in 1814 as the Duke of Wellington), proved transformative for the colonial holdings of
Portugal and Spain. The enforced flight of the Portuguese Royal Family to Buenos Aires in 1807 enhanced the
status of Brazil, which developed its own political and judicial institutions and was declared to be a Kingdom in
1815. King John VI of Portugal returned to his home nation in 1820 to suppress domestic unrest, but his departure
precipitated a civil war in Brazil and a declaration of independence in September 1822. Mr Canning persuaded
the British government to afford recognition to the new nation. After further conflict, the independence of Brazil
was — through British mediation — secured by the Treaty of Rio de Janeiro between Portugal and Brazil signed on
29 August of last year. Britain’s reward for achieving peaceful resolution between our oldest European ally and
the new nation has been the onset of intensive trade negotiations and an undertaking by Brazil to abolish the

transportation of slaves from Africa.’’

The consequences for Spain have been far-reaching. Napoleon’s conquest of that nation, forcing the abdication

of Ferdinand VII and his replacement as monarch in July 1808 by Napoleon’s own brother Joseph resulted in a

37 A Treaty with Brazil implementing the latter was duly signed in 1826.



bloody civil war. There was justified fear amongst the populace of Spain’s South American possessions that they
would follow into French hegemony, and independence movements grew apace. The restoration of the Spanish
monarch in 1813 under a liberal constitution suggested that an accommodation could be reached with the restless
territories, but within a year the constitution was abolished and Spanish forces were sent to South America to

suppress independence movements.

These events raised grave diplomatic consequences for this nation. It was our policy to preserve the integrity of
Spain in Europe as a bulwark against further French incursion. Contrary to widely held public sympathies, Lord
Castlereagh negotiated a Treaty of Friendship and Alliance with Spain, signed in Madrid on 5 July 1814. This
recognised Spanish sovereignty over its South American holdings and included a British undertaking to prevent
men and arms from reaching the rebels. That promise was made good by the Foreign Enlistment Act 1819, 59
Geo 3, ¢ 69, steered through Parliament by Mr Canning for the Government although vigorously opposed by those
of more liberal disposition who declared that it was effectively a declaration of war on the South Americans. The
Act, which closely follows the Neutrality Act passed by the Congress of the United States of America in 1794,38
lays down prohibitions on the recruitment and service of British subjects, and fitting out any vessel within the

United Kingdom for warlike operations against a nation with whom Britain was in amity.

To date the only decision on the 1819 Act, heard last year, is Macnamara v Devereux (1825) C P Coop 489. The
plaintiff acted as Commissary-General to a body of troops raised in Britain for the service of the rebellion in
Colombia against Spain. He incurred substantial debts in supplying clothes, ammunition and provisions to the
rebels. Following independence, the Colombian government deposited bonds in London by way of security for
sums owing to the plaintiff. His attempt to enforce the bonds was rejected on the basis of flagrant breaches of the

1819 Act.

This isolated case aside, the 1819 Act has proved of negligible value*® and has largely been overtaken by events.
In the various civil wars in South America independence has been declared by Buenos Aires (1818), Colombia
(1819), Ecuador (1820), Peru (1821), Mexico (1821) and Bolivia (1824). Their cause has been assisted by further
turmoil in Spain which ultimately was quelled by invasion by France (with our reluctant consent), succeeding in
restoring Ferdinand to his throne in 1824. President Monroe, anxious to remove European influence from the
region, recognised the new republics as independent. Mr Canning, appreciating that this French success might
encourage that nation’s intervention in South America, approached the President’s minister in London in the hope
that Britain and the United States of America might issue a joint declaration that they would view with disfavour
any attempts by European nations to seek to exert regional influence. The initiative failed because Mr Canning

then proved unable to persuade Parliament to meet the American precondition of recognition of the new republics.

38 This had been revised in 1818, but the British retained the model of the 1794 measure.

3 It lay all but dormant until it was invoked against Britain by the US during the American Civil War when
significant damage was inflicted upon Union shipping by vessels fitted out in Britain and thereafter utilised by
the Confederacy. In the Alabama Award of 1872, an international arbitral tribunal ruled that Britain had failed to
adhere to principles of neutrality and awarded by way of damages the sum of $15.1 million. The insurance
consequences of these events are found in the decision of the House of Lords in Burnand v Rodocanachi (1882)
7 App Cas 333, a decision which is likely to be central to the much awaited ruling of the Supreme Court in Bath
Racecourse Co Ltd v Liberty Mutual Insurance Europe SE, heard in February 2026 on the question whether
state furlough lockdown payments made during the COVID-19 pandemic are deductible from business
interruption insurance recoveries. The 1819 Act was replaced by the Foreign Enlistment Act 1870, the bulk of
which remains in force.



President Monroe accordingly determined that his nation should act unilaterally. In a message to Congress on 2
December 1823 he warned European nations — including Britain — that the United States of America “should
consider any attempt on their part to extend their system to any portion of this hemisphere as dangerous to our

peace and safety ...”%

Mr Canning was thereafter successful in his argument that British recognition would secure the independence of
the new republics, thwart French ambition, relieve British merchant vessels from the all too common seizures by
Spanish warships for trading with insurgent states — the use of convoys to protect our ships was dismissed as
tantamount to a declaration of war — and open new and lucrative trading relationships. Our revised Navigation
Laws are in part designed to allow direct trade by the ships of South America to the United Kingdom. The first
fruits of this policy have in the past year been commercial treaties with Brazil in February and Colombia in April.

More are under negotiation and are keenly awaited.*!

2. Part II: Marine Insurance in 1825

2.1. The Market for Marine Insurance

The Bubble Act of 1720, 5 Geo I, ¢ 18, prohibited corporations and partnerships from underwriting marine
policies. There was a statutory exception for two corporations authorised to do so under Royal Charter, the London
Assurance and the Royal Exchange, a privilege for which they paid handsomely into the royal coffers. The
prohibition is no more: 5 Geo IV, ¢ 114 (1824). The 1720 legislation imposed no restrictions upon individuals
underwriting marine risks, and it is now well known that as soon as the legislation was passed, merchants gathered
in the Coffee House of the late Edward Lloyd to underwrite marine policies on the basis of individual subscription.
It is also well known from the various investigations into the marine market that the chartered companies
accounted at most for as little as 5 per centum of the market based on premium income. The Bubble Act did not
restrict insurance issued by mutual associations whereby each underwriter was liable individually for any loss: it
was held in Strong v Harvey (1825) 3 Bing 304 that such an association is not a partnership producing joint profit,
so that it is outwith the Bubble Act. This is no longer of importance. The 1824 Act has accordingly provided the
opportunity for new insurers to provide competition to the existing bodies, What was left of the Bubble Act has

been repealed by 6 Geo 4, ¢ 91 (1825).

We have seen the creation of one new marine insurer, the Alliance Marine Insurance Co, and many others are
anticipated. However, it is unlikely that the entrenched dominance of Lloyd’s underwriters will be much shaken
for the foreseeable future in the marine insurance market. In 1811, Lloyd’s appointed agents at every port to which
British commerce extends, who transmit to the Lloyd’s committee the arrivals and sailings and losses of vessels,

together with all relevant information. Lloyd’s has thus become the focus of information scattered throughout the

401t was not until 1845 that President James Polk conferred the epithet “Monroe Doctrine” on the address. The
threats in 2025 and 2026 by President Donald Trump to secure Greenland for the US from Denmark, his self-
styled “Donroe Doctrine”, entirely miss the point that Monroe was expressly speaking of the extension of
European influence coupled a specific pledge not to interfere with existing European possessions in the region.
4 On 12 December 1826 Mr Canning made his best-remembered Commons speech: “I resolved that if France
had Spain it should not be Spain with the Indies. I called the New World into existence to redress the balance of
the Old.”



whole world. Such intelligence is shared with the Admiralty, which for its part reciprocates with intelligence

conveyed by naval vessels. Others will not have this advantage.

The wordings formally adopted by Lloyd’s underwriters in 1787 in what has become known as the Lloyd’s SG
Policy, codified usages going back at least a century. The chartered companies have long followed suit and it is
probable that any new organisations will do likewise. The Lloyd’s SG Policy, despite criticism from the highest

judicial authority for its obscurity and inconsistency, is likely to endure.*?

2.2 Perils of the seas

The numerous decisions on the fundamental insured peril under the Lloyd’s SG Policy, “perils of the seas” are

consistent in the principle that there has to be a sea peril leading to a fortuitous loss.

The term was in issue in Gabay v Lloyd (1825) 3 B & C 793. A policy for £200 containing a free from mortality
warranty was effected on the transport of three horses from Liverpool to Jamaica on board The Aimwell. The
horses were properly secured in stalls, with slings and halters, and having sufficient partitions between them, and
also a person to attend to take charge of them. On the first night of the voyage, wind came on to blow very hard,
with excessive squalls, and the gale continued. In consequence of the agitation of the ship, the horses broke down
the partitions by which they were separated. The horses having then nothing to support them, were unable to stand
on account of the great rolling of the vessel; and by their kicking they bruised and hurt each other so much, that
by two of them were found dead, having their necks broken, and being otherwise excessively bruised, and that the
third was in a dying state. The evidence was that the vessel was seaworthy and that no fault could be attributed to
the masters or mariners. The King’s Bench found that the case was indistinguishable from Lawrence v Aberdein
(1821) 5B & A 107), where a storm encompassed a vessel with a cargo of 30 mules, 10 asses and 30 oxen, leaving
alive only 5 mules and 1 ass. It was there decided that there had been a peril of the seas which had given rise to a

fortuitous loss.

It has been asserted that contracts of marine insurance are of the utmost good faith and are to be performed by
underwriters accordingly. As was said by Buller J in Wolff v Horncastle (1798) 1 Bos & P 316): “[W]e are
construing a contract uberrime fidei; viz. a policy of insurance, we must avoid bearing harder upon the Plaintiffs
than is absolutely necessary.” There was little of that spirit on display by the underwriter in Gabay. The
underwriter contended that there were two descriptions of policies for insuring livestock on board ships, one
containing a warranty of freedom from mortality and the other not containing any such warranty, and the premium
for policies of the first description the premium was up to eight times less than for insurance by policies of
the latter description. The usage of underwriters at Lloyd’s Coffee House was to construe the warranty as
extending to accidental mortality as well as natural mortality. The Court thankfully disagreed. Even if there was
such a usage at Lloyd’s, it did not extend to the whole trade in the City of London and there was no evidence that

the plaintiff was in the habit of effecting policies at the Coffee House so as to be bound by the usage.*

42 1t did indeed, until the wholesale revisions by the Institute of London Underwriters in 1983. Instances of its
use can still be found in some jurisdictions.

43 It remains the case that there is a high bar to successful proof of usage. The claimed usage must be both
notorious and reasonable. See, eg, General Reinsurance Corp v Forsakringsaktiebolaget Fennia Patria [1983]
QB 856 at 874 and AerCap Ireland Ltd v AIG Europe SA [2025] EWHC 1430 (Comm) at [295]. For a recent



Bradford v Levy (1825) R & M 331, by contrast, was a nonsensical claim in unprecedented circumstances for total
or, in the alternative, partial, loss of a vessel. The Dove, laden with a cargo of fish to be transported from Labrador
to Oporto, sought refuge from bad weather in the Spanish port of Corcubion. While there, the master completed
a manifest which erroneously omitted some 70 quintals* of fish belonging to the master himself. The error was
discovered and a second manifest was made out. Dove continued on her voyage but sprung a leak and put into
Vigo for repairs. The Vigo authorities were suspicious of the discrepancy in the manifests and took the view that
the master had surreptitiously landed a part of the cargo. The master remained in Vigo to reclaim the cargo, and
Dove was taken into custody by persons acting under the authority of the King of Spain. The detention lasted for
172 days. A claim was made by the owners of Dove for constructive total loss based on the detention, or in the
alternative for a partial loss in the form of expenses and foregone revenue in the sum of £500, on the grounds that
there had been either a peril of the sea or barratry. The claims were rejected. There had been no sea peril, no claim
against the vessel and no formal detention. This was a loss resulting solely from the master’s refusal to depart.
However, there had been no evidence to suggest fraud on the part of the master, and so a plea of barratry could

not be sustained.

A decision from Scotland, Napier v Wood (1825) 4 S 19 considered the effect of crew negligence on a claim for
loss by perils of the seas. The brig The Industry was insured for a voyage from Oporto to New Brunswick. On
arrival at the harbour at St John’s she was moored and discharged her cargo. Before a fresh cargo could be loaded,
she was on the instruction of the harbour-master removed to make way for The True Briton, a vessel of
considerably larger size and broader build. The Industry was, contrary to the remonstrances of the captain, placed
alongside The True Britain. Due to squally weather while the tide was ebbing, The True Briton fell inwards
towards the wharf pressed against 7he Industry which fell over and filled with water at the next tide. She had to
be sold. Lloyd’s underwriters paid for a total loss but Scottish underwriters pleaded that the loss was not one from
any peril of the sea but rather from the negligence of the master and crew. The court was satisfied that there had
been no negligence and that the loss was one from perils of the seas. It may be said that even if such negligence
had been proven, the outcome would have been the same: the numerous authorities are clear that master or crew

negligence before or during the occurrence of a peril of the sea is no defence.*

Mordy v Jones (1825) 4 B & C 394 was a claim for lost freight by reason of perils of the seas in circumstances
which are all too common but for which there was no previous authority. The vessel on a voyage from Jamaica to
Liverpool with a cargo of cotton, coffee, sugar, hides and other produce, was injured in violent storm. She put
back to Kingston where the cargo was offloaded. Repairs to the vessel were effected, but it was found that part of
the cargo had been wetted and could not be reshipped without danger of ignition unless it was washed in fresh
water and dried in the sun. That process would have detained the vessel by six weeks. The master sold the damaged
goods with the consent of the shippers and in due course accounted for the proceeds but, unable to obtain a

replacement cargo, returned to Liverpool. The present claim was for total loss of the freight. It was not disputed

illustration of the establishment of a market usage, see A/ Buhaira National Insurance Company v Arab War
Risks Insurance Syndicate [2025] DIFC CFI 013, where the Dubai court was satisfied that there was a usage in
the Middle East whereby reinsurers paid the defence costs of insurers, No such usage has been established in
England to do date.

4 About 3.5 tons.

45 This rule holds good at common law and is indeed reflected in the Institute Clauses and the Marine Insurance
Act 1906, 5.55(2)(a).



that the master had acted as a prudent man uninsured. It was asserted in support of the claim that ship and cargo
were both injured by sea perils, and the consequence was the loss of the freight. Abbott CJ, delivering the judgment
of the King’s Bench, dismissed the claim. Were the underwriter to be liable, it would open a temptation to the
master of a ship to sail away instead of stopping until the goods could be reshipped. It was very proper that the
master should exercise a discretion whether it be more fit to leave the goods behind, and give up the value of the
freight, than to bring them home. But it did not follow that in the sound exercise of his discretion he left part of

the goods behind thus depriving the vessel of freight, that such loss could be thrown on the underwriter. ¢

2.3. Losses

Barrow v Bell (1825) 4 B & C 736 analysed the standard Lloyd’s SG provision whereby goods are warranted free
from average*’ unless the ship is stranded. The vessel Latona, on a voyage from Liverpool to Gibraltar carrying
a cargo of manufactured cottons was by tempestuous weather forced to take shelter in Holyhead Harbour. On
entry, Latona struck an anchor. She was brought to her moorings by a pilot and rested in about fourteen feet of
water whereupon it was discovered that she had sprung a leak and was in danger of sinking from the four feet of
water in her hold. The pumps were ineffective to clear the water, and she was of necessity hauled with warps
higher up the harbour for protection from the rising tide. She remained fast there for half an hour, and as the tide
rose she was hauled closer to the quay. She was duly pumped dry and repaired. The cargo valued at £5000, the
defendant underwriter’s subscription being £200, was damaged to the extent of £11 3s 6d of that subscription.
Abbott CJ, that master of all matters maritime,*® ruled that there had been a stranding. The authorities, notably
Burnett v Kensington (1797) 7 TR 210, draw a distinction between a vessel improperly moored and damaged
when the tide fell, and a vessel driven into a harbour by stress of weather and there suffering a accident, and the

present case was clearly of the latter class.

The case of Fragano v Long (1825) 4 B & C 219 establishes that risk of loss of a cargo may by agreement pass
to the purchaser even though he has neither obtained possession nor made payment. In the absence of a condition
precedent in the contract of sale that there is to be payment only if the cargo arrives in sound condition, then the
risk will pass on shipment even though credit is afforded to the purchaser. Mason & Sons, Birmingham merchants,
received an order to dispatch goods with insurance effected to the plaintiff in Naples, the plaintiff being afforded
three months credit from time of arrival. Mason & Sons marked the goods with the plaintiff’s initials, insured the
goods having declared the plaintiff’s interest and dispatched the goods by canal to Liverpool. The goods were
there delivered to the owner of the vessel James and Theresa bound for Naples. The goods were received in good
order and condition, but through negligence fell into the water and were damaged. A claim was made against the
carrier, who sought a nonsuit because it did not appear that the property or risk in the goods had ever vested in the
plaintiff and so the action could not be sustained. Bayley J considered that as soon as the goods left Mason &

Co’s warehouse by the order of the plaintiff, they were at the plaintiff’s risk and were indeed insured for the

46 In modern parlance, the proximate cause of the loss of freight was not a peril of the seas but rather the
master’s decision to continue the voyage without the cargo.

47 So that in the absence of stranding there is recovery only for total loss and not partial loss.

48 Sir Charles Abbott’s Treatise of the Law Relating to Merchant Ships and Seamen, published in 1802, was the
key work of the era. Abbott succeeded Lord Ellenborough as Chief Justice of the King’s Bench in 1818. He
there remained, ennobled in 1827 as Lord Tenterden, until his death in office in 1832.



benefit of the plaintiff. The arrangements showed that arrival was not a condition precedent to the payment: if it
had been agreed the goods were not to be paid for unless they arrived, why should the plaintiff insure them?
Although the Court was not called upon to determine the validity of a claim under the policy, it is apparent that
there was no wagering on the part of the plaintiff such as to negative the policy, and it may be surmised that the

underwriters had duly provided indemnity and were exercising rights of subrogation.

There can be total loss of a vessel or cargo only where a prudent uninsured owner would not have effected repairs
by reason of cost of doing so measured against the repaired value of the subject matter. Tanner v Bennett (1825)
Ry & Moo 182 was a claim for the total loss of the vessel The Margaretta Elizabeth after she had struck a rock
and was then assisted to the island of Saint Thomas. She was twice surveyed and then sold for firewood. The jury
found that the ship had not received a death wound and might have been repaired but for the negligence of the
authorities and the master. There was accordingly a partial loss only, but in the absence of evidence as to the

extent of that loss it was possible to award nominal damages only.

The courts have established in a series of decisions that the insured risk ceases to attach where the vessel does not
sail from the port of origin, or does sail so but actually deviates from her agreed route or the assured has manifested
an intention to change voyage to a different destination.*’ In Koster v Innes (1825) R & M 333 the plaintiff insured
cargo on a vessel voyaging from Leghorn® to Lisbon. She failed to arrive. The plaintiff’s claim against the
underwriters was dismissed by the King’s Bench on the ground that there was no evidence that any bill of lading
ever existed, or of any order to send the goods to Lisbon. In the absence of evidence, Abbott CJ regarded it as
dangerous to allow recovery. The alternative but secondary ground for the decision was that there was no proof

of a sea peril.

An allegation of deviation was rejected in Warre v Miller (1825) 4 B & C 538. The vessel Aurora arrived in safety
in Grenada, discharged part of her outward cargo at three different bays and was lost by perils of the sea while
proceeding to the fourth bay to complete the discharge and to take in homeward cargo. The claim against
underwriters for loss of freight on the return voyage to London was allowed. The purpose of the policy was to
protect the vessel as soon as she arrived in safety at the outward port and thereafter while pursuing the legitimate
objects of the adventure, until she arrived back in Britain. The evidence was that Grenada had only one Custom-
House and was to be considered as a single place. The insurance was from Grenada to London, and it was
understood that the outward cargo had to be delivered before the homeward cargo could be taken in. The
employment in which the ship was engaged at the time of the loss was connected with the homeward voyage, and

not foreign to it, and was, consequently, a part of the risk which the underwriter had taken upon himself.

2.4. Mariners

The law does not treat kindly those brave souls manning merchant vessels who daily risk their lives in the cause
of our trade. All matters relating to crew are within the jurisdiction of the Court of Admiralty rather than the
common law courts, because the services in question are performed on the open seas rather than on land even

though the contracts are generally agreed on land.

49 All of this is now set out in the Marine Insurance Act 1906, ss 42-49.
50 Now known as Livorno, Italy.



Lord Stowell has recently considered a number of cases involving the rights of mariners. It is well known that,
subject to limited exceptions, “Freight is the mother, and the only mother of wages; if that goes, everything goes”
(The Juliana (1822) 2 Dods 504), so that no wages are payable if the vessel is lost or captured before her cargo is
safely delivered such as to earn freight. Even then owners have the right to withhold wages for misconduct on
board, including causing loss, being intoxicated and refusing to obey orders. The precise obligations undertaken
by a mariner are regulated by 2 Geo II, ¢ 36 (1729). The mariner must be given written articles of engagement
which, once signed, become “conclusive and binding”. Many mariners are illiterate or from overseas with little
or no English, but by the legislation — purportedly for their benefit — sign binding obligations which they do not
understand. Lord Stowell has in two cases in the last year drawn attention to the deficiencies in the protection of

mariners and the obligation to sign undertakings which are meaningless to them.

The Minerva (1825) 1 Hagg 347 concerned a voyage to transport convicts to New South Wales and then to procure
freight to be transported to India before return to England. The mariners’ signed articles provided for a voyage
“from London to New South Wales and India, or elsewhere, and to return to a port in Europe” at a rate of £2 per
month. The words “or elsewhere” were obscurely written and almost certainly added at a later stage. They had
not been seen by many of the crew. It proved impossible for the master to obtain freight at New South Wales and
the crew were informed that freight would be sought elsewhere. Despite their protests they remained aboard and
performed their duties diligently. The vessel proceeded to New Zealand and then across the South Seas to
Valparaiso before reaching Calcutta where 12 of the crew departed the vessel. They were there arrested and held
in captivity for 25 days on false allegations by the master of thefts from the vessel. Lord Stowell ruled that there
had been deception by the master, and that the words “conclusive and binding” in the legislation were subject to
“the interposition of a court of equity, for the regulated protection of that class of individuals against the danger
of such undue advantage being taken of them.” The contract with the mariners had been broken by requiring them
to undertake unanticipated additional voyages and not reinstated. They were entitled to both wages at the higher
rate of £3 per month for South Sea voyages and also to expenses. In The George Home (1825) 1 Hagg 370 the
crew were engaged by signed articles to go “from London to Batavia, the East India seas or elsewhere, and until
the final arrival at any port or ports in Europe.” The vessel arrived at Cowes where the crew were informed by the
Master that their engagement required them to visit such further ports in Europe as might be directed and that the
vessel would be proceeding to Rotterdam. Lord Stowell held that the crew were entitled to their wages on arrival
at Cowes and were under no further obligations, that the engagement was insufficiently clear to comply with the
statute and that “there appears to be a laxity and inaccuracy both about the structure and execution of the mariners'
contract, which requires to be corrected.” As Lord Stowell noted, many mariners do not speak English or cannot

read and write, so documents shown to them may be meaningless.

The hardship flowing from the wages rule’! is as of nothing compared to the leniency shown by the law to abusive
owners. There is no protective legislation regulating the conditions in which crew are forced to work. Lord Stowell
is to be congratulated for his robust treatment of the worst offenders. In The Enchantress™ the crew of a vessel
held a general meeting to secure payment of their wages. The master berated them but duly paid. The man last to

be paid last was allegedly the victim of a most unmanly and brutal attack by the master which broke his ribs and

1Tt was formally removed by the Mercantile Marine Act 1850, 13 & 14 Vict, ¢ 93.
52 (1825) 1 Hagg 395.



otherwise caused grievous injuries. The victim secured evidence by three persons who witnessed the outrage, but
the master was unable to provide any rebuttal evidence of his own. Lord Stowell condemned the attack as one by

a man in the vigour of his youth upon an old seaman and awarded damages of £120 and the expenses of the suit.

The Lowther Castle (1825) 1 Hagg 384 is an important contrasting decision, and one that engenders outrage.
Captain Baker, master of vessel belonging to the East India Company, inflicted 36 lashes upon the bare back a
mariner, Mr Michael Comerford, for lazy and negligent performance of his duties in unloading a cargo and
showing disrespect to the officer who had berated him for it. Before the punishment was inflicted, Mr Comerford
was imprisoned in irons for at least four days. He claimed damages in the sum of £200. Lord Stowell, having
admitted evidence of previous dealings, concluded that the plaintiff was “a man grossly idle, with respect to work,
skulking from the most important duties on board, and, though sheltering himself from immediate punishment,
by a dilatory performance of what was assigned to him, yet always performing it ... in a grumbling and growling
manner ... and with a most disgusting shew of dissatisfaction.” The penalty was thus justified and the claim was
dismissed. The present writer sees little mitigation in Lord Stowell’s qualification that such punishment should

not be inflicted for a single transgression.

However well held the grievances of mariners may be, seeking redress by action is a felony. By 11 & 12 Will 111
¢ 7,89, “ifany ... mariner ... betray his trust, and turn pirate, enemy, or rebel, and piratically and feloniously run
away with his ... ship or ships [he] ...shall suffer death, loss of land, goods and chattels, as pirates, felons, and
robbers upon the seas ought to have and suffer.” In R v Hastings and Meharg (1825) 1 Moo 82 the mariners on
board The Havannah Packet participated in a revolt by refusing to obey orders and committing acts of
insubordination against the captain, and of violence and insult against him and the mate. The evidence was that
the mariners had got possession of the rum in the hold and were heated with drink. They were charged with four
counts: piratically and feloniously betraying their trust by running away with the vessel; endeavouring to corrupt
others to join in the venture; causing a revolt in the ship; and endeavouring to make a revolt in the ship. The object
of the defence was to show that the prisoners and their adherents had in view a redress of supposed grievances,
and not the intention of assuming the command for the purpose of carrying off the ship. The jury acquitted on the
first two counts but convicted on the others. The jury’s ruling was upheld. A similar case was reported in the
Washington Gazette in September 1825. Nine members of the crew of the vessel Criterion refused to weigh anchor
on consecutive days. The master procured a gang of riggers to take the vessel to Sandy Hook, but on her arrival
the crew still refused to weigh anchor. The vessel was forced to return to anchor. Two of the crew were imprisoned
pending trial and charged with revolt. The jury found them guilty and each were fined $15, but the two imprisoned

were held to have been improperly treated and their fines were reduced by $5.

2.5. Admiralty issues

Lord Stowell has recently celebrated some 27 years as our Admiralty judge.>® During his tenure, he has handed
down a succession of vital decisions on prize law, trading with the enemy and slave trading and is all but
exclusively responsible for delimiting the principles governing economic war at sea and the rights and

responsibilities of neutral vessels in time of war. On a domestic note, Lord Stowell is to be congratulated on the

33 He retired in 1827.



marriage two years ago of his widowed daughter Mary Anne to Lord Sidmouth, who suffered the loss of his first
wife in 1813. By this means Lord Stowell has become the father-in-law of an ex-First Lord of the Treasury and
Home Secretary, and Stowell’s younger brother John, Lord Eldon, has become the uncle by marriage of his closest

political ally for over two decades.

Brief mention may be made of important rulings on salvage. Goods abandoned at sea whose owner cannot be
ascertained must be brought into the registry of the Court as a droit of the Admiralty rater than distributed privately
as between the salvors. The court in R v Property Derelict (1825) 1 Hagg 383 directed the proceeds of a heavy
trunk of gold coins to be distributed equally between salvors and the Admiralty. The Vine (1825) 2 Hagg 1 has
significant implications for our coastguards. The applicable rule is that any person who assists with salvage
operation is entitled to a share of the salvage rewards. Lieutenant Porter, the commander of a coastguard service,
despatched his men in a boat to the rescue of The Vine, in distress near the Needles.** The vessel was assisted for
three days before being towed into Portsmouth. The vessel and cargo were valued at £5,500, Lord Stowell awarded
the salvors £400 but ruled that Lieutenant Porter had no entitlement to a share as he had not participated in the

rescue: the prize principle which awards a share to bystanding vessels has no application to salvage.

3. Part III: The Editor’s Concluding Thoughts

The foregoing is, if the reader pardons the anachronism, no more than a limited snapshot of how certain matters
appeared to maritime lawyers in 1825. As the content demonstrates, lawyers were a privileged class and many —
even those with liberal leanings — could make generalised objection to, but had no real understanding of, the
horrors inflicted upon those enslaved in the colonies, of the poverty and deprivation affecting the majority of the
population and of the growing impact of industrialisation on working conditions. The prospects for colonial
expansion so fondly spoken of were shortly thereafter to develop into to a full scale empire in which countries
were not enslaved in the narrow sense but subjected to paternalistic and oppressive measures enforced with

brutality. Rebellions were frequent and bloody. Such was the price paid by others for British success.

Marine insurance law was on the cusp of transformation by the technological and trading developments referred
to in the paper. The end in 1815 of the successive wars against France and Napoleon transformed the insurance
market. Claims against underwriters were no longer dominated by enemy seizures — perils on the seas — but rather
by perils of the seas. With the growth of chartering, time policies began to feature more heavily, requiring the
courts to adapt their established principles to new forms of contracting. In a period where wooden and iron vessels
co-existed, it was necessary to revise collision rules for the protection of the former. Undersea cables and the use
of the telegraph from the 1870s dramatically improved the speed of communications and raised questions as to
access to information and the reporting of losses. Ship safety became a major concern, but the dangerous
overloading of merchant shipping to create fleets of unstable and so called “coffin vessels” was not stamped out

until the 1870s with the introduction of the load line advocated by Samuel Plimsoll MP.

Much of the above could not have been anticipated by anyone surveying the scene in 1825. The year was important
for the substantial revisions to and codifications of customs and other laws, but with hindsight it could not fairly

be described as “pivotal” in terms of free trade and legal development. But for those studying the development of

54 Located on the western part of the Isle of Wight.



the law, and indeed for practitioners seeking to make sense of authorities from 200 years ago, a contemporary
picture of an era with its understandings and perceptions can only enrich our knowledge of how and why the law

developed as it did.
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