Matching the Covers: Reinsurance Law Implications of the Different Regimes

for Risk Control Clauses Under English and Turkish Laws
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Abstract: This article comparatively analyses the regimes on insurance warranties under English law
and contractual duties of the insured under Turkish law. Where the underlying insurance is governed by
Turkish law and the reinsurance contract is subject to English law, the distinctions between the regimes
may cause mismatches between the covers. Such mismatches may result in coverage gaps, depending on
the construction of the reinsurance contract and the position taken regarding the nature of reinsurance
under English law. Coverage gaps can deprive the parties of the aimed benefits of the reinsurance
arrangement. This article aims to draw attention to such possible areas of mismatch and make

recommendations for achieving back-to-back covers.

1. Introduction

Turkey has an emerging insurance market with low penetration and strong growth potential.! Art. 15 of
the Turkish Insurance Act® (TIA) requires the insurable interests of Turkish residents to be insured by
companies operating in Turkey and disallows obtaining coverage from abroad. This restriction aims to
develop the country’s insurance business, fully utilise its existing capacity, and channel the funds to the

national economy.’

The said limitation does not prohibit Turkish insurance companies from obtaining reinsurance coverage
abroad.* Given the Turkish reinsurers’ insufficient capacity, the market is highly dependent on

reinsurance from abroad,’ with a significant contribution from the London market.
g
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Under Turkish law, parties can freely choose the law applicable to their contract,® provided that there is
an element of foreignness, such as the nationality of the policyholder or insurer or the location of the
risk.” Parties cannot opt out of Turkish law where such element is lacking, as will be the case in most
insurance taken out per the restrictions under Art. 15 TIA.® Therefore, insurance contracts taken out in

Turkey are generally governed by Turkish law.

The Turkish reinsured and English reinsurer can agree on Turkish law to also govern the reinsurance
contract. However, the Turkish Commercial Code’ (TCC), which regulates insurance contracts, does not
specifically regulate reinsurance contracts beyond providing a definition. It is generally accepted that the
terms of the TCC on insurance contracts shall also apply to reinsurance contracts.'® As criticised by the
scholars adopting this view, this results in Turkish law-governed reinsurance contracts being subject to
all the overriding mandatory provisions of TCC, which actually aim to safeguard the interests of ordinary
policyholders.!! Foreign reinsurers will often not be willing to be bound by these disadvantageous terms
in their relationship with the reinsured.!? Given the element of foreignness in such arrangements, the
parties can freely choose the law to govern their contract.!® Thus, it is typical for the foreign, and mostly
London-based, reinsurers to opt for a more favourable and familiar governing law, which often is English

law.'#

Consequently, the reinsurance contract may have a different governing law than the underlying contract,
which is the scenario the discussions in this article are based on. In principle, the rights and liabilities of
the parties under each contract are subject to the respective governing law. Thus, the different legal
regimes of the Turkish and English insurance laws may lead to discrepancies between the scopes of cover

under the insurance and reinsurance contracts.

¢ Milletleraras: Ozel Hukuk ve Usul Hukuku Hakkinda Kanun (Act on International Private and
Procedure Law (TIPLL)) numbered 5718 Art. 24.
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One of the most significant differences between the English and Turkish insurance laws concerns the
contractual terms requiring the policyholder to do or not to do something to prevent or minimise the risk
of loss, which are referred to as precautionary measures under the Principles of European Contract Law
(PEICL).!* Such terms are regulated as contractual duties under Turkish law.'® Although no direct
equivalent exists, these terms could fall under the concept of warranties under English law.!” This article
will first comparatively analyse these concepts and discuss the possible points of mismatch in the

respective covers which may arise from the differences between the two regimes.

The subsequent discussions of this article will focus on facultative reinsurance, where the reinsurer
usually assumes the single risk originally undertaken by the reinsured.'® Especially where the risk is
reinsured in full or in higher percentages proportionally, the parties to the reinsurance contract usually
aim to match the reinsurance cover with that of the underlying contract.!® To achieve that, the reinsurance
contracts often fully incorporate the terms of the underlying contract.?’ However, even then, the scope of
liability of the reinsurer is a matter of construction of the reinsurance contract.?! Some previous English
case law had acknowledged the presumption of a back-to-back coverage, meaning that in the absence of
clear words to the contrary, whatever is covered by the underlying contract shall also be covered under
the reinsurance contract.?? Nevertheless, this presumption was dismissed in other cases depending on the
philosophical view adopted on the nature of reinsurance.?® With reference to such discussions, this article
will discuss the possibility of coverage gaps between the contracts; and finally, make suggestions for

enhancing back-to-back covers.

Overall, this article is concerned with the possible coverage gaps in reinsurance arrangements which may
arise due to the distinctions between the regimes on insurance warranties under English law and
contractual duties of the insured under Turkish law. Coverage gaps may deprive the Turkish reinsured of
the aimed benefits in obtaining reinsurance. Meanwhile, the ambiguities on the extent of the cover may
adversely affect the legal foreseeability and discourage reinsurers from providing cover to Turkish
reinsureds. In the bigger picture, this may have a negative impact on the stability and growth of the
Turkish market. Drawing attention to the possible areas of mismatch and making recommendations on
how to overcome them, this article aims to serve the overall goal of strengthening the Turkish market’s

capability.
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2. Risk control clauses under English and Turkish insurance laws

Under an insurance contract, the obligation of the insurer to provide the insured with the agreed benefit
is conditional or contingent upon the occurrence of the insured uncertain event.>* In other words, the
insurer shall not pay unless the risk materialises. Thus, the insurers use various risk control clauses? to
prevent the occurrence or aggravation of the risk insured®® and limit their liability.?’ In different

jurisdictions, such clauses can be drafted as exclusions, conditions precedent or duties.?®

Under English law, the most common risk clauses® and the most significant terms of an insurance

2 31

t30 are warranties, which “circumscribe the circumstances in which the insurer is liable”.

contrac
Although not identical to warranties, there are other similar concepts adopted in civil law systems,*? such
as the Obliegenheiten (duties) in German law,** which, contrary to English law, require causation and
some degree of culpability for breach.* Turkish law, influenced by German law, also adopts the concept
of contractual duties.>> Although both English law insurance warranties and Turkish law contractual
duties aim to prevent and minimise the risk and the insurer’s liability, they significantly differ in their

nature and the consequences of their breach.

In English law, the primary sources of (re)insurance contract law are common law, Marine Insurance Act
1906 (MIA), and the Insurance Act 2015 (IA) which introduced significant reforms. In Turkish Law,
(re)insurance contracts are regulated to a large extent under TCC dated 2011. Both IA and TCC intended
to depart from the all-or-nothing solutions adopted by their predecessors and to enhance the balance
between the interests of the insurer and insured,*® although through different approaches. However, in
both cases, the reforms were subject to further criticisms, as will be discussed below on warranties and

contractual duties, respectively.
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2022) 10-001.

28 Unan General Provisions (n 10) 527.
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2.1. English law
2.1.1. Classification of risk control clauses

Under general English contract law, warranties are relatively minor contractual terms, with conditions as
the major terms.3” Whereas the breach of a condition entitles the innocent party to terminate the contract
in addition to claiming damages, the breach of a warranty gives rise only to the right to damages if the
innocent party has suffered a loss as a result of the breach.*® They are of a different nature in insurance
contract law;* in a broad sense, warranties being the major terms and conditions the subsidiary blanket

concept for all remaining clauses.

This section will mainly focus on the warranties as the major terms and the most common risk clauses
in insurance contracts.*’ It is, however, worth mentioning the other frequently used risk control clauses:*!
conditions precedent to insurer’s liability, non-compliance with which prevents the insurer from
becoming liable regarding a particular loss, without the need to prove loss or prejudice from the breach;*
suspensory conditions, which have the effect of putting the insurer off risk during the period of breach
and reattaching it once the breach is remedied;* and exclusion or exception clauses, non-compliance
with which relieve the insurer from liability for the loss resulting from the relevant event in a way to

limit the extent of the cover provided.**

The aforementioned terms essentially serve the same objective: “to try and marshal the risk the insurer
is taking on”.*> Nevertheless, in common law, the effect of a term and the consequence of its breach
depends on the term’s classification.*® Classification of terms is a matter of construction,*’” which has
previously caused confusion in itself.*® However, the distinction between the terms and their
classification is expected to be less relevant under TA, which is said to assimilate warranties into other

risk control terms.*°

That said, IA still contains provisions that are solely applicable to terms classified as warranties; thus,

discussing how to define and distinguish a warranty is still unavoidable.

37 Colinvaux (n 30) 8-003; Unan (n 10) 393.

38 L Schuler AG v Wickman Machine Tools Sales Ltd [1974] AC 235; Hugh Beale (ed), Chitty on
Contracts (Sweet & Maxwell, 34" edn, 2021) 27-013.
3 MacGillivray (n 27) 10-002.

40 Soyer (n 25) 109.

41 ibid.

42 Colinvaux (n 30) 8-007.

43 ibid 8-011.

4 MacGillivray (n 27) 10-009.

45 Habergham (n 17) 33.

46 Colinvaux (n 30) 8-002.

47 ibid.

48 L Cs (353/238) (n 36) 13.4-13.5.

4 MacGillivray (n 27) 10-124; Soyer (n 25) 126, 127.
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2.1.2. Definition and nature of warranties

MIA codified the common law on warranties. Apart from the principles that are unique to marine
insurance contracts, like the implied warranty of seaworthiness, the warranty regime under MIA is

equally applicable to non-marine insurance by analogy.>°

Under s 33 MIA, an insurance warranty is defined as a promissory warranty, through which the insured
may undertake to do or not to do something, or to fulfil a condition; or affirm or deny the existence of
facts.’! The warranty shall be exactly complied with, whether the act undertaken, or the facts affirmed
are material or even relevant to the risk or not.>? It is irrelevant whether the warranty influenced the
insurer’s decision when taking the risk’ or whether its breach caused the loss.>* Accordingly, for
example, prior to the IA reforms, the insurer would be discharged from liability for the loss caused by a
flood where a warranty for a burglar alarm is breached.> In other words, before IA, the consequences of
non-compliance with a policy term were dealt with in consideration of how the term was classified,

irrespective of its substantive effect on the risk.>

Besides the definition under MIA, the classification of a term is a matter of construction of the contract.’’

The construction shall be made considering the contract as a whole,>® and the meaning which would be
perceived by a reasonable person with the same background knowledge reasonably available to the
parties.*® Although the language used can be a “good starting point” to identify a term as a warranty, it
is not conclusive.%’ In HIH v New Hampshire®, Rix L] has established three non-cumulative tests for
distinguishing a term as a warranty: Is it a term that goes to the root of the transaction? Is it descriptive

of the risk? Would damages be an unsatisfactory or inadequate remedy?

Before TA, where the true nature of a term was not explicit, in the Law Commissions’ (LCs) words,
“...the courts have reached some surprising and contradictory results in applying these definitions, in
order to avoid the harsh consequences of the law of warranties”.%? For example, in Kler Knitwear, where
a sprinkler system was required to be inspected within 30 days of the renewal of the policy, although the

term was in nature a warranty rather than a suspensory condition, the court has held that its breach merely

50 HM Treasury, Explanatory Notes to Insurance Act 2015, 86.

S MacGillivray (n 27) 10-022.

52 De Hahn v Hartley (1786) 99 E.R. 1130; O'Neill (n 18) 6-152.

33 MacGillivray (n 27) 10-035.

4 ibid.

55 LCs (353/238) (n 36) 12.4, 13.29-13.31; Sugar Hut Group Ltd v Great Lakes Reinsurance (UK) Plc
[2010] EWHC 2636 (Comm) [2011] Lloyd’s Rep IR 198.

56 Colinvaux (n 30) 8-002.

57O’ Neill (n 18) 6-154; Wood v Capita Insurance Services Ltd [2017] UKSC 24; Arnold v Britton [2015]
UKSC 36; HIH Casualty & General Insurance Ltd v New Hampshire Insurance Co [2001] EWCA Civ
735.

8 Wood (n 57).

3 Investors Compensation Scheme Ltd v West Bromwich Building Society (No.1) [1998] 1 W.L.R. 896,
912.

60 Bluebon Ltd v Ageas (UK) Ltd [2017] EWHC 3301 (Comm) [2017] 2 C.L.C. 890 [34]; Sugar Hut (n
55) 41.

8l HIH (n 57) 101.

62 LCs (353/238) (n 36) 15.13.



suspended the cover.%® The way the courts dealt with such ambiguities in distinguishing between the

terms was criticised as being based on judicial instinct instead of a sensible rationale.®*

Through IA, major reforms were introduced to the warranties’ regime and amendments were made to
MIA, which apply to the insurance contracts concluded or renewed after 12 August 2016.% Although,

the definition under s 33 MIA remains intact®

with no changes to the strict compliance rule and no
materiality requirement;®’ there are alterations on the effects of the breach of warranties (s 10) and the
breach of the terms which are not relevant to the actual loss (s 11) under IA. As discussed below, it is
submitted that through ss 10 and 11, under IA, the consequences of the breach will depend more on the
substantive effect of the non-compliance on the risk, rather than the classification of the term as was the

case before IA.%8

2.1.3. Consequences of breach of warranties

Before the amendments to s 33 MIA, subject to any express provisions in the contract, a breach of
warranty would automatically discharge the insurer’s liability in full, from the date of the breach.®’
Combined with no materiality requirement and the strict compliance rule, this consequence was found

too harsh and draconian. LCs’® summarised the major criticisms regarding the warranties regime as:

“(1) An insurer may refuse a claim for a trivial mistake which has no bearing on the

risk.
(2) The insured cannot use the defence that the breach has been remedied.

(3) The breach of warranty discharges the insurer from all liability, not just liability

for the type of loss in question...””!

In response to such criticism, s 10(1) IA abolishes any rule of common law which results in the automatic
discharge of the insurer’s liability upon the breach of warranty; and s 10(7)(a) abolishes the statutory
reflection of the rule under s 33(3) MIA.

The new regime regarding the breach of a warranty is provided under s 10(2) IA: the insurer shall be
discharged from liability in respect of any loss occurring, or attributable to something happening, after a

warranty is breached but before it is remedied. Under s 10(4)(a), the insurer shall be liable in respect of

83 Kler Knitwear Ltd v Lombard General Insurance Co Ltd [2000] Lloyd’s Rep IR 47; LCs (353/238) (n
36) 13.26; Colinvaux (n 30) 8-132.

64 Robert Merkin and Ozlem Giirses, ‘Insurance contracts after the Insurance Act 2015 (2006) Law
Quarterly Review 132 (3) 445-469.

658.22(3) IA.

6 Explanatory Notes (n 50) 86.

7 MacGillivray (n 27) 10-124.

8 Colinvaux (n 30) 8-002.

 Bank of Nova Scotia v Hellenic Mutual War Risks Association (Bermuda) Ltd (The Good Luck) [1992]
1 AC233,[1991] 3 AIl ER 1 AC 233 [263].

"0 LCs (353/238) (n 36) 12.4.

7! This article will not deal with the abolished basis of the contract clauses, which are not a common
practice in Turkey either.



losses occurring, or attributable to something happening before the breach; and (b) where the breach is

taken to be remedied as per s 10(5), after it is remedied.

Under s 10(3), the insurer shall not be discharged from liability if (a) because of a change of
circumstances, the warranty ceases to be applicable to the circumstances of the contract, (b) compliance
with the warranty is rendered unlawful by any subsequent law, or (c) the insurer waives the breach of

warranty.

Overall, although maintaining the definition under MIA s 33, s 10 abolished automatic discharge and, in
a way, has converted the effect of the insurance warranties to suspensory conditions.”> Accordingly, it is
asserted that distinguishing between warranties and suspensory conditions and other terms delimiting the

risk under IA will not be as essential.”

2.1.4. Breach of terms not relevant to the actual loss

Section 10 IA serves to improve the warranties law by abolishing the automatic and full discharge,
introducing the suspensive effect to the terms, and allowing the remedy of the breach. However, with s
10 alone, the problem identified by the LCs on the insurer being provided with a remedy even when the
term breached is of no relevance to the risk would remain unresolved. The lack of a causal connection
requirement often resulted in unjust denial by the insurers on trivial grounds,’* which Lord Griffiths

found to be “...one of the less attractive features of English insurance law”.”>

To improve the unfavourable position in which the lack of nexus puts the insured, further reforms were
made under s 11, which in a broad sense, allows recovery in cases where the breach is unrelated to the
loss. It applies not only to warranties but all terms which relate to a particular type of loss, or the risk of
loss at a particular time or place. The idea is that where the term breached was intended to prevent a
certain loss, and an unrelated loss occurs, the breach should not prevent the insured from recovery.”® As

per LCs’ examples, under s 11 TA:

“...breach of a warranty requiring a policyholder to have a fire safety system in place
would result in suspension of the insurer’s liability in respect of fire-related losses,
but not in respect of flood losses. Breach of a condition that a building must retain a
night watchman would mean that the insurer will have no liability for losses

occurring at night, while a watchman should be present.”””

For the insured to benefit from the protection under s 11, the criteria under subsections (1) and (3) must
be satisfied. Per s 11(1), there needs to be a contractual term other than a term defining the risk as a

whole, and compliance with it should tend to reduce the risk of (a) loss of a particular kind and/or (b)

2 Kendall and Wright, ‘Practical Guide to the Insurance Act 2015’ (2017) 88, 89; MacGillivray (n 27)
10-124.

3 MacGillivray (n 27) 10-124; Soyer (n 25) 126, 127.

7 LCs (182/134) (n 32) 8.21.

5 Vesta (n 22) 893; Colinvaux (n 30) 8-123; Soyer (n 25) 110.

6 MacGillivray (n 27) 10-126.

77 LCs (353/238) (n 36) A.85.



loss at a particular location and/or (c) loss at a particular time. Per s 11(3), the insured must show that
non-compliance with the term could not have increased the risk of the loss which actually occurred in
the circumstances in which it occurred. Where these two conditions are satisfied, under s 11(2), “the

insurer may not exclude, limit or discharge its liability under the contract for the loss”.

It has been observed that the phrase “circumstances in which it occurred” could be interpreted in two
ways, one of which is causation-based, and the second is whether non-compliance with the term could
have increased the risk in the circumstances that the loss occurred in broader terms.”® The Explanatory
Notes point to the second approach, setting out that the test is not whether the non-compliance actually
caused or contributed to the loss.” In other words, according to this second approach: “The cause of the
loss is immaterial, and in particular it is irrelevant that compliance with the obligation would not actually

have made any difference: it is enough that it could have made a difference”.3

There are other ambiguities regarding the application of s 11. For example, s 11(4) provides that ss 10
and 11 may apply together. Nevertheless, some scholars submit that the relationship between the two
sections on their application to warranties is unclear,®! though it is generally argued that s 11 was intended
to prevail.®> However, as s 11 does not apply to “terms defining the risk as a whole”, some scholars
suggest that s 11 may have a severely limited effect on warranties, given the risk-defining nature of
warranties as set out by Rix LJ.3* Another point raised is that s 11 may not preclude the insurer from
pursuing remedies other than excluding, limiting, or discharging its liability, such as raising claims for
damages.®* So far, there are no court precedents on this section yet, therefore the application of s 11

remains to be seen.

2.1.5. Contracting out

According to s 17 A, ss 10 and 11 can be contractually excluded in non-consumer contracts provided
that the transparency requirements are satisfied. The insurer must take sufficient steps to draw any
disadvantageous terms to the insured’s attention before the contract is entered into, unless the insured or
their agent had actual knowledge of it. The term must also be clear and unambiguous concerning its

effect.

Accordingly, it is still possible for the parties to agree that the insurer will be relieved from liability
automatically upon a breach of any warranty, irrespective of any connection between the breach and

loss.®

8 Merkin and Giirses (n 64).

" Explanatory Notes (n 50) 96; Owen A, The Law of Insurance Warranties: Flawed Reform and a New
Perspective (Informa Law from Routledge 2021) 9.34; ibid.

80 Merkin and Giirses (n 64).

81 Owen (n 79) 9.59.

82 Merkin and Giirses (n 64).

8 ibid; HIH (n 57).

8 O'Neill (n 18) 6-193.

8 MacGillivray (n 27) 10-127.



2.2.  Turkish law
2.2.1. Definition and nature of contractual duties

The former TCC numbered 6762 did not contain any provisions on the contractual duties of the
policyholder and focused only on statutory duties; whereas in practice, insurance policies contained
contractual duties.® Responding to this legislative gap, the current TCC regulates the contractual duties

under Art. 1449.%7

Art. 1449 does not define or regulate the contractual duties themselves, instead, it only sets out some

restrictions regarding the consequences of the breach of contractual duties.®

Concerning the nature of the terms, the title of Art. 1449 actually refers to sozlesmesel yiikiimliiliikler
(contractual obligations). However, scholars argue that this does not reflect the true nature of the said
terms under Turkish law,*® and instead refer to such terms as sézlesmesel gérevier (contractual duties).
Whereas yiikiimliiliik (obligation) refers to obligations the performance of which can be claimed through
the courts (such as the obligation of the policyholder to pay the premium); the performance of gérev
(duties) cannot be claimed through courts even if breached. Indeed, the only outcome of the breach of
the terms regulated under Art. 1449 is to deprive the insured of certain rights and the insurer cannot
request the performance of such terms through a legal action;*® adopting this view, this article also refers

to such terms as contractual duties.

Art. 1449 applies to the contractually stipulated duties. Statutory duties which are explicitly regulated
under TCC, such as the duty of disclosure (Art. 1435), the duty not to aggravate the risk (Art. 1444-
1445), the duty to provide information (Art. 1447), and to mitigate the loss (Art. 1448) are outside the
scope of application of Art.1449.°! The mere insertion of such statutory duties under the general or special
conditions of insurance contracts shall not transform these into contractual duties and subject them to

Art. 1449. In principle, the statutory provisions as to the specific duty shall remain reserved.®?

8 Erhan Bora, Sigorta Hukuku: Tiirk Ticaret Kanunu Altinct Kitap (Insurance Law: Turkish Commercial
Code Book Six) (2020) 319; Unan General Provisions (n 10) 524.

87 Unan General Provisions (n 10) 524.

88 Evrim Akgiin, Ferdi Kaza Sigortast Sozlesmesi (Insurance Contracts on Personal Accident) (On Iki
Levha, 2017) 283.

8 Unan General Provisions (n 10) 388; Kerim Atamer, ‘Yeni Tiirk Ticaret Kanunu Uyarinca Zarar
Sigortalarina Girig’ (Introduction to Indemnity Insurance Under the New Turkish Commercial Code)
BATIDER 2011 (27) 40; Melisa Konfidan, Deniz Araclart Sorumluluk Sigortas Sézlesmesi (Contract of
Protection and Indemnity Insurance) (On iki Levha, 2023) 293-295; Rayegan Kender, Tiirkiye 'de Hususi
Sigorta Hukuku (Private Insurance Law in Turkey) (On iki Levha, 2021); Emine Yazicioglu and Zehra
Seker Ogiiz, Sigorta Hukuku (Insurance Law) (On ki Levha, 2019) 129-131,151.

% Unan General Provisions (n 10) 389.

°libid 533; Konfidan (n 89) 325 supra note 123; conf'the view that it also applies to any duties arising in
relation to the contract Memet Sinan Cebe Uygulamali Sigorta Hukuku, (Practical Insurance Law)
(Adalet Yaynevi, 2018) 388.

%2 Unan General Provisions (n 10) 535.
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In cases where a certain act or omission by the policyholder breaches both a contractual and a statutory
duty, in principle, the insurer shall be allowed to rely on either of the remedies respectively available.”
In particular, the breach of a contractual duty may often result in the aggravation of the risk, thereby also

breaching the statutory duty not to aggravate the risk under Art. 1445.%4

On the other hand, according to Art. 1452(3), statutory duties can be modified contractually, provided
that such modifications are not to the detriment of the policyholder, insured, or beneficiary. Accordingly,
to the extent that the outcome favours the policyholder, insured or beneficiary, a statutory duty can be
contractually modified and thereby subjected to Art. 1449 instead. This shall be a matter of construction

of the contract and shall be evaluated on a case-by-case basis.”>

2.2.2. Consequences of breach
Art. 1449 provides as follows:?®

“(1) Provisions to the effect that the insurer will be discharged from its obligation of
performance by terminating the contract entirely or partly in the event that the
policyholder is in breach of a contractual obligation towards the insurer shall be
ineffective if the breach was not negligent, unless otherwise provided by this Code

or other legislation.

“(2) If the breach was negligent, the right to terminate, which is not used within one
month from the date of awareness, is lost, unless a different period is provided in this

Code.

“(3) The insurer cannot terminate the contract where the violation had not any effect
on the materialisation of the risk or the extent of the insurer’s obligation to be

fulfilled.”

Art. 1449 does not provide a statutory remedy for the breach and mainly aims to limit the sanctions which
can contractually be made available to the insurer.”” Where the contract sets out a duty without providing

a remedy, the consequence of its breach is not clear and remains to be resolved by the courts.’®

If the contract provides for the right to terminate, Art. 1449(2) requires such right to be used within a

month of learning about the breach. However, termination does not in itself discharge the insurer from

%3 ibid 537.

4 ibid.

%5 see ibid 535 and Emine Yazicioglu, ‘Zarar Sigortalarinda Sigorta Himayesinin Sinirlandirilmasi ve
Davranis Yiikiimliiliiklerinin Teminat Sarti ya da Istisna Olarak Ongériilmesi Sorunu’ (Problem of
Limiting Insurance Coverage in Loss Insurances and Establishing Conduct Obligations as a Condition
to Cover or Exception), Prof. Dr. Ergon A. Cetingil ve Prof. Dr. Rayegan Kender’e 50. Birlikte Calisma
Yili Armagani, (2007) 1194; Konfidan (n 89) 327 supra note 129 for further discussions in this respect.
% Translation by Atamer and others, New Turkish Insurance Contract Law, AIDA Turkey, (2012) 26,
except here ‘obligation’ is used as the literal translation for ‘yikiimliliik’, instead of the contextual
translation as ‘duty’.

97 Konfidan (n 89) 327.

% Akgiin (n 88) 283.
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liability. The already-arisen liabilities remain intact upon termination since it does not have a
retrospective effect.”® Thus, for the insurer to be discharged, the contract should additionally express that

as a remedy.'%

For the remedy of discharge from liability, Art. 1449 refers to “provisions to the effect that the insurer
will be discharged from its obligation of performance by terminating”. Scholars assert that the Turkish
lawmaker aims for the right of discharge of liability to be subordinated to the termination of the contract
through this phrase.!®! However, it is submitted that making termination a pre-requisite of discharge from
liability is too restrictive for the insurer and may even be to the detriment of the policyholder.!®
Especially since the law does not distinguish the breach of contractual duties before or after the
occurrence of the risk,'” subordinating the discharge from liability contradicts the ex-nunc nature of
termination.'® Additionally, Art. 1449 was criticised to contradict the proportional approach the new
TCC was aiming to adopt, by requiring the termination of the contract instead of discharge from liability

only for the risk concerned.!%

The mechanism under Art. 1449 regarding termination and discharge was based on PP. 6(1) of the former-
German Insurance Act (VVG) dated 1908, which also provided that the insurer must terminate the
contract in order to be able to be discharged from liability upon breach.!°¢ However, this had already
been amended under P. 28(2) of the new VVG in 2008 (four years before TCC entered into force), which
allows for the insurer to be discharged from liability irrespective of whether the contract is terminated.'®’
Thus, the approach in Art. 1449 is criticised for being “born old” for following a mechanism that had

already been abandoned.!%®

Additionally, the scholars assert that the requirement under Art. 1449 for the insurance contract to provide
for both discharge and termination is inconsistent with the market practice in Turkey and that such a
mechanism had never been seen in practice before Art. 1449.!% Accordingly, a possible solution
suggested was disregarding the requirement of termination under Art. 1449,!1% however, it will not be

easy to convince the Turkish courts to disapply an express statutory term.

% M Kemal Oguzman and M Turgut Oz, Bor¢lar Hukuku Genel Hiikiimler (General Provisions of Law
of Obligations) (Filiz Kitapevi, 2" Ed, 1998) 403.

100 Samim Unan, Precautionary Measures in Turkish Law (IV AIDA Europe Conference London
Consumer Protection, London, September 2012) 78.

101 Unan AIDA (n 100) 78, 79.

102 jbid.

183 Unan General Provisions (n 10) 526; Konfidan (n 89) 327.

104 Unan AIDA (n 100) 78; Konfidan (n 89) 327 supra note 130.

195 Unan General Provisions (n 10) 395.

106 jbid 388, 531.

197 ibid 531-533.

108 bid.

199 ibid 534; Unan AIDA (n 100) 78, 79.

10 Samim Unan, Tiirk Ticaret Kanunu Serhi Altinci Kitap: Sigorta Hukuku Cilt VI Yarg: Kararlarl
(Commentary on the Turkish Commercial Code Sixth Book: Insurance Law Vol.I Judgments (On Iki
Levha 2020) 401.
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2.2.3. Standard of conduct

Art. 1449 provides that the policyholder is responsible for the performance of the contractual duty.
However, some scholars suggest that Art. 1412 TCC, which provides that the knowledge and acts of the
insured and agent shall also count as those of the policyholder, shall equally apply to the contractual
duties.!!! Consequently, it is suggested that the insured and agent shall also be responsible for the

contractual duties.!'!?

Art. 1449 also requires the breach to be negligent for the insurer to be able to rely on the remedies,
without distinguishing between the degrees of negligence. It follows that the insurer can be discharged
from liability in full, regardless of whether there was slight negligence or intent. This also contradicts
the proportional approach adopted by TCC in other grey areas. For example, for statutory duties, the
insurer shall be discharged of liability only in case of intentional breach and when it is merely negligent,
there shall be a proportional deduction from the insurance payment.'!® The scholars suggest that a fairer
solution for the contractual duties would be to allow remedies only in cases of intentional and gross

negligence,!!* or in proportion to the degree of the fault.!!®

2.2.4. Causal link

Although Art. 1449 does not expressly state the requirement of causal link,''® its legislative
justification!!” provides that for termination and discharge from liability in case of a breach, causal link
between the faulty breach and the occurrence of the risk is required. The risk must have occurred, or the
indemnity payable must have increased in connection with the breach.!'® A prominent scholar’s example
concerns a declaration by the insured that they installed a new steel door at the insured property. Where
the door in fact has not been installed yet, if thieves enter through the old door, there is clear causality.
However, if they enter through the window, there is no causality, and the insurer cannot be relieved of

liability.!®

2.2.5. Contracting out

Art. 1452(3) provides that the provisions of Art. 1449 are semi-mandatory, meaning that they cannot be

contractually modified to the detriment of the policyholder, insured, or beneficiary. If so modified, such

"1 Akgiin (n 88) 284, 285; Unan General Provisions (n 10) 530.
112 Unan General Provisions (n 10) 530.

113 ibid 542; Unan AIDA (n 100) 79.

14 Unan General Provisions (n 10) 541.

115 Unan AIDA (n 100) 79.

116 Bora (n 86).

W7 Tiirk Ticaret Kanunu Gerekgesi (Justification of TCC).

18 Unan General Provisions (n 10) 544,

119 ibid 394.
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contract terms will be deemed non-existing and the statutory terms of TCC shall apply instead, with the

rest of the contract remaining in force.'?°

2.3.  Main differences between insurance warranties under English law and contractual duties

under Turkish law

Much has been said about the draconian nature of insurance warranties in English law, some of which
were referred to above. Their difference from the continental European approach to contractual duties
was described as: “The very existence of a warranty is anathema to many continental lawyers who are

blessed with far more forgiving regimes in relation to contractual stipulations and their breach”.!2!

Although amending the disproportionate consequences of its breach, IA maintained some aspects of the
insurance warranties regime, raising further criticisms as referred to above. Modelled after the
continental European approach, Turkish law has its own shortcomings and ambiguities. This section aims

to summarise the main distinctions between the two current regimes.

2.3.1. Terminology and nature

Both concepts are contractual risk control clauses used for preventing the occurrence or aggravation of
the risk insured and limiting the insurer’s liability. However, right from the basics, the two concepts differ

in terms of terminology, definition, and nature.

While the terminology used in English law refers to a promissory warranty by the insured, Turkish law
uses the word ‘yiikiimliiliik’ (obligation), with the scholars rather referring to such terms as ‘gorev’ (duty).
However, they mainly have the same effect in that a breach of the term may deprive the insured of certain
rights. As for definition, whereas s 33 MIA somewhat defines the insurance warranties, Art. 1449 TCC
does not provide a definition for contractual duties and merely limits the remedies which may be made
available for their breach. Furthermore, contrary to the lengthy scholarly and judicial discussions in
English law concerning the characteristics of warranties and how to distinguish them, in Turkish law, the
discussions on the nature of the terms mainly focus on the incorrect naming under TCC as ‘yiikiim/iiliik’

(obligation) and the interaction between the contractual and statutory duties.

From a broader perspective, contrary to the judicial and scholarly attention on the English law insurance
warranties and relatively detailed provisions of IA, TCC does not provide a solid regime on contractual
duties despite regulating a civil law system. Although English law has its uncertainties on warranties,
Turkish law on contractual duties seems even more ambiguous, with surprisingly limited judicial and
scholarly discussions. Such ambiguity alone may cause bigger confusion on how to construct a term and

its effects under Turkish law.

120 ibid 395;.
121 John Hare, ‘The Omnipotent Warranty: England v. The World’, Marine Insurance at the Turn of the
Millennium, Volume 2 (1999) 37.
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With that, the conditions for the breach of the terms and the consequences of breach are where the two

concepts will cause significant differences in practice.

2.3.2. Breach
a. Standard of conduct

Under Turkish law, where the policyholder was not negligent in breaching the contractual duty, the
insurer cannot have a remedy. As opposed to that, in English law, the warranties must be strictly complied
with.!?2 Thus, the breach is not dependent on the insured’s knowledge'?* and the insured’s state of mind

is not important.!?*

Another distinction is the persons whose conducts are relevant to the breach. Art. 1449 TCC explicitly
refers only to the breach by the policyholder. However, scholars suggest that per Art. 1412, the insured
and the agent, if different from the policyholder, shall also be responsible to perform the contractual
duties.!® Whereas, again, as per the strict compliance requirement in English law, it would not be relevant

by whom the warranty was breached.

Consequently, where the policyholder (or possibly other relevant persons) is not negligent, the Turkish

reinsured cannot be discharged from liability; in contrast, the English reinsurer can be relieved regardless.

b. Causality

Under Turkish law, the insurer shall have no remedy unless the breach caused the risk or increased the
indemnity payable. On the other hand, the lack of a causality requirement between the breach and the
risk was one of the most criticised points of the warranty regime in English law.!?® To protect the insured
from an unjust discharge of liability for unrelated breaches, by s 11, IA aims to provide a nexus
requirement. However, LCs clearly state that s 11 does not require a causality between the breach and
the loss.!?’” Instead, the test is whether the non-compliance could have increased the risk in the

circumstances the loss occurred.

The following example was given on the application of s 11 and the distinction of the phrase

“circumstances in which it occurred” from causality:'?®

“There is a clause in the policy requiring the insured factory to install five-lever
mortise locks on all doors. This is breached because the lock on one door (door A)
only has three levers. Thieves break in through door A. The lock might have made a

difference given the circumstances of the loss (which are that the door did not have

122 De Hahn (n 52) 345.

123 Douglas v Scougall [1816] 4 Dow 269 [1164].

124 Habergham (n 17) 32.

125 Akgiin (n 88) 285; Unan General Provisions (n 10) 530.

126 Vesta (n 22) 893; Colinvaux (n 30) 8-123; LCs (182/134) (n 32) 8.21.

127 Explanatory Notes (n 50) 96; LCs (353/238) (n 36) A.86; MacGillivray (n 27) 10-124, 10-125.
128 House of Lords, Special Public Bill Committee, Insurance Bill [HL] (2014) 36.
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the requisite lock, and the thieves broke in through it), so the insurer does not have
to pay. The policyholder cannot argue that the thieves would have just found another
way in, or that the crow-bar they used would have shattered the wood even with the
right lock. Same warranty; same breach. Thieves break in through a window, or a
different door (B) which does have the required lock. In these circumstances, it
would not have made any difference if door A had had a different lock. The insurer

should not escape liability based on the breach.”'?

Nonetheless, it is suggested that this explanation does not in fact distinguish the application of s 11 from

the causality test due to the following arguments: '3

(a) If the thieves forcefully opened the door by breaking it, the insured could still
argue that using the particular lock would not have made a difference.

(b) If the thieves broke in through the window, the insurer could argue that the
breach could have increased the risk of loss of a break-in through a window, on
the basis that the thieves could have realised the lack of security and targeted the
building.

As such, although the Explanatory Notes and the LCs state that the term should not be considered in light
of what has actually occurred,'3! some scholars argue that s 11 1A is “a form of causal linkage, introduced
by the back door”.!3? Therefore, it is submitted that the causation and s 11 tests give rise to different
outcomes only in exceptional cases.!** While some also suggest that in practice, in many cases, this will
lead to the application of causal linkage requirement, and adopting a clear causal linkage approach would

have provided more certainty.!*

Accordingly, depending on the English courts’ approach to the distinction between the tests in s 11 and
causality, a breach of the same provision can still have different consequences under English and Turkish

laws.

2.3.3. Consequences of breach

Per the current position under s 10 IA, a breach of a warranty suspends the insurer’s liability during the
period of the breach as a statutory remedy. The insurer is liable for losses that occur before a breach of

warranty and after the breach is remedied.

On the other hand, TCC regulates only the scenario where the contract provides the remedy along with

the duty, that is, discharge from liability by terminating the contract. There is no statutory discharge or

129 ibid 47, 48.

130 ibid 36; Merkin and Giirses (n 64).
131 LCs (353/238) (n 36) 18.39.

132 Soyer (n 25) 119; Owen (n 79) 9.34.
133 Merkin and Giirses (n 64).

134 Owen (n 79) 9.59.
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suspension of liability unless the contract explicitly provides so. As such, unless the contract provides

for discharge from liability through termination, the insurer may have no remedy for a breach at all.

Therefore, a breach of a similar term may have different consequences under the two regimes. Under
Turkish law, if the contract does not provide a remedy for the breach, the insurer could still be liable to
pay regardless of the breach. On the other hand, the same breach can statutorily suspend the insurer’s

liability under English law.

Another difference is that under Turkish law, the insurer must practice its right to terminate within a
month from the breach, whereas, under English law, the insurer’s liability would be suspended upon
breach. Thus, for the same breach, an English insurer’s liability may be suspended; while the Turkish

reinsured could still be liable if they fail to abide by the statutory period in terminating the contract.

Moreover, the insurer cannot be discharged from liability without terminating the contract under Turkish
law. Therefore, if the insurer wants to be relieved of liability, they must terminate the underlying contract.
Whereas IA in default does not provide termination as a remedy, and the English insurer can be

discharged of liability without termination.

2.3.4. Contracting out

According to s 17 A, ss 10 and 11 can be contractually excluded in non-consumer contracts provided
that the transparency requirements are satisfied. The insurer will achieve that by taking sufficient steps
to draw any disadvantageous term to the insured’s attention before the contract is entered into, unless the
insured or their agent had actual knowledge of it. The term must also be clear and unambiguous as to its
effect. On the other hand, under Art. 1452(3) TCC, Art. 1449 cannot be amended to the detriment of the

policyholder, insured, or beneficiary.

As such, for example, although it would be possible for the parties to agree that the insurer will be
relieved from liability automatically upon a breach of any warranty, regardless of any connection

between the breach and loss under English law; such provision shall be void under Turkish law.

2.3.5. Mandatory use of Turkish language in commercial contracts

Further to the distinctions between the two regimes, a more general issue to be considered in respect of

potential mismatches between the covers is the languages of the contracts.

Art. 11(5) TIA requires insurance contracts to be drafted in Turkish and disallows the use of foreign
words. Likewise, Art. 1 of the Law Numbered 805 on the Mandatory Use of Turkish in Commercial
Enterprises!® provides more generally that all private law contracts concluded in Turkey by Turkish
entities shall be drafted in Turkish. The violation of the said requirements may cause the whole contract
or a certain provision (such as the contractual duty) to be void, or such provision may be construed to

the detriment of the insurer. As the reinsurance contracts will commonly be drafted in English, such

135 fktisadi Miiesseselerde Mecburi Tiirkce Kullaniimas: Hakkinda Kanun.
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restrictions will cause further difficulty in phrasing the contractual duty or warranty provisions in the

same way and achieving matching effects under both contracts.

The said restrictions on language are highly criticised as they contradict the commercial reality of
insurance business, which often contains English language terms'*® especially in respect of fronting

arrangements'®’

where the terms of insurance are set by the foreign reinsurer who assumes the risks. In
this respect, some previous Supreme Court judgments found that reference made to non-Turkish standard
clauses shall not be deemed in violation of the said provisions where the referred clauses are commonly
used in practice,!3® or where the insurer has duly informed the policyholder as to the conditions of the
cover.!3° This approach would also be in line with Art. 19 of the Turkish Code of Obligations,'*’ which
provides that contracts shall be construed by giving weight to the parties’ actual intentions over the
contract’s language. However, in the face of the current legislation, the matter remains controversial and

the said restrictions can still cause a mismatch in the covers of the contracts governed by Turkish law

and English law.

Overall, a clause setting out a warranty or contractual duty, although phrased very similarly or even in
the same way, can have different consequences for its breach under Turkish and English laws. Where
Turkish law applies to the underlying contract and English law to the reinsurance contract, this may cause
mismatches in the respective covers. In that scenario, whether the insurer’s liability against the
policyholder under the Turkish law-governed policy will be covered under the English law-governed
reinsurance contract in full, shall depend on the construction of the reinsurance contracts, which will be

discussed below.

3.  Reinsurance implications of the differences between the regimes
3.1. Function and nature of reinsurance

English law lacks a statutory definition for reinsurance as for insurance contracts in general.'*! In very
simple terms, it has been described as “insuring insurers”.!*? Accordingly, the elements of insurance

contracts set out by Channel J'4*

are found in reinsurance contracts: the reinsured pays a premium to the
reinsurer as consideration, the reinsurer undertakes to indemnify the reinsured upon the happening of an

uncertain event, and the reinsured shall have an interest in the subject matter which is adversely affected

136 Unan Judgments (n 110) 428, 429.

137 Samim Unan, ‘Sigorta Genel Sartlari ile [lgili Olarak Uygulamada Karsilagilan Bazi Sorunlar’ (Some
Problems Encountered in Practice Regarding the Insurance General Conditions) in Prof. Dr. Rayegan
Kender’e Saygi Giinii: Sigorta Genel Sartlarinin Diizenlenmesi, Denetlenmesi ve Uygulamada Ortaya
Cikan Sorunlar Sempozyumu, (Filiz 2020) 177, 187.

138 1977/1651 M. 1977/2245 J. dated 3 May 1977, 11th Civil Chamber of the Supreme Court.
139.2014/10970 M. 2014/18507 J. dated 27 October 2014, 11th Civil Chamber of the Supreme Court; see
the dissenting opinion in the same dispute 2015/9154 M. 2016/2703 J. dated 10 March 2016, 11th Civil
Chamber of the Supreme Court.

149 Tiirk Borglar Kanunu (Turkish Code of Obligations) numbered 6098.

Y MacGillivray (n 27) 33-006.

142 Robert Kiln and Stephen Kiln, Reinsurance in Practice, (Witherby & Co Ltd, 4th edn, 2001) 1; Giirses
Reinsuring Clauses (n 14) 1.01.

193 Prudential (n 24) 662, 663.
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by the uncertain event. Reinsurance also involves the transfer of risk like insurance!** and the spreading
or sharing of risks.!*> The reinsured transfers the risk they have underwritten in part or in whole to the
reinsurer.!*® By transferring the risk, the reinsured can increase their capacity to underwrite risks,

promote financial stability and strengthen their solvency.!*?

Another common use of reinsurance is through fronting arrangements, where although the foreign
reinsurer is essentially underwriting the risks as the direct insurer, they do so through a local insurer.!*
Under Art. 15 TIA, (except for some limited statutory exceptions) the insurable interests of the people
residing in Turkey must be insured by the insurance companies that operate in Turkey and cannot be
insured abroad. Thus, fronting arrangements are common in the Turkish market, especially as facultative

reinsurance for large projects with high-risk capacity.'*’

With the contribution of the lack of definition, the nature of reinsurance and its relationship with
insurance have been subject to jurisprudential discussions under English law. Mainly, the courts have
adopted two different views for describing reinsurance:'*° as the insurance of the liabilities incurred by
the insurer in writing his insurance risks (liability view);!>! and most recently, as the (re)insurance of the
original risks underwritten by the insurer (further insurance).!’? The position taken in this respect

influences the scope of the reinsurer’s liability and the benefit the reinsured can get from the arrangement.

3.2. Matching the covers

This section will specifically focus on proportional facultative reinsurance, where the reinsurer usually
assumes the single risk originally undertaken by the reinsured in full or in part. Especially where the
reinsured aims to transfer the risk in higher percentages in proportional facultative reinsurance, the
parties usually aim to match the cover of the reinsurance with the underlying insurance and thereby avoid
any coverage gaps. On the reinsured’s side, this reduces the basis risk by matching the assumed risk with

the transferred risk, whereas the reinsurer benefits from the alignment of interest.!*

144 O'Neill (n 18) 1-004.

145 ibid 1-006.

146 ibid 1-004.

147 ibid 1-005.

148 ibid 1-014; Robert Merkin and Kyriaki Noussia, ‘Reinsurance under Insurance Act 2015 BILA
Journal 134 (2021) 8.

149 Aysel Korkmaz Yatkin and others ‘The Insurance and Reinsurance Law Review: Turkey’ (2020) The
Law  Reviews, https:/thelawreviews.co.uk/title/the-insurance-and-reinsurance-law-review/turkey
accessed 24.08.2022.
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51 Vesta (n 22) 892, 908; Groupama (n 22).

152 Wasa International Insurance v Lexington Insurance [2009] UKHL 40 [33].

133 Armnold-Dwyer, Franziska, 'Reinsurance: an overview’ (Practice Note, Practical Law)
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3.2.1. Incorporation of the underlying insurance contract

To achieve matching cover, the reinsurance contracts often incorporate the terms of the underlying
contract,'> through the so-called ‘full reinsurance’ clauses, some examples of which are: “Subject to the

same terms and conditions as the original policy”,'*> “being a reinsurance of and warranted same gross
b

rate and terms and conditions”,!3® or simply “as original”.!*” That said, as per Rix LJ in HIH, only the
terms which cumulatively fulfil the following tests are incorporated:'>® “Is the clause in question germane
to the reinsurance, or merely collateral? Does it make sense without undue manipulation?'> Is it

consistent with the express terms of the reinsurance? Is it apposite for inclusion in the reinsurance?”

Risk control clauses are likely to fulfil the tests set out by Rix LJ. For example, in Vesta,'® the insurance
contract contained the warranty that a 24-hour watch would be kept in the insured fish farm at all times.
The said warranty is germane and apposite to reinsurance as it is directly relevant to the scope of the
coverage and the liability of the reinsurer, which also makes sense in the reinsurance context without any
manipulation. Additionally, the warranty wording was also included in the reinsurance contract as an
express term. Thus, the said warranty fulfils the aforementioned tests. Indeed, the warranty was accepted
to be duly incorporated in the reinsurance contract in Vesta. That said, even where underlying policy
terms are fully incorporated into the reinsurance contract, whether the contracts provide matching cover

is a matter of construction, which was also the issue in question in Vesta.'®!

3.2.2. Construction of reinsurance contracts

162

In English law, general rules of construction apply to reinsurance contracts, °- which are concerned with:

“...the ascertainment of the meaning which a document would convey to a
reasonable person having all the background knowledge which would reasonably

have been available to the parties in the situation in which they were at the time of
the contract.”!%3

Briefly, for the construction of the contract, the courts shall first look at the language of the contract,

presuming that the word was used in its ordinary meaning;'®* unless the term is used as technical

165

jargon.'” Where the language is ambiguous, the courts have adopted different approaches to

154 Ozlem Giirses, 'Construction of Terms of Facultative Reinsurance Contracts: Is Wasa v Lexington the
Exception or the Rule' (2010) 73 Mod L Rev 119, 120.

155 O’ Neill (n 18) 4-004; HIH (n 57).

156 Wasa (n 152); Toomey v Banco Vitalicio de Espana SA de Seguros y Reaseguros [2004] EWCA Civ
622.
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Lloyd’s Re IR 288
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construction.'® In some cases, where the wording had two different possible interpretations, the courts
have adopted a contextual approach, giving regard to the commercial common sense and interpreting the
wording in the commercial context of the contract.!é” On the other hand, in other cases, it was held that
where the words have obvious meanings, the construction should be literal, and commercial common
sense should not be invoked, especially with hindsight.!%® Also, where the drafting is of higher quality,
the courts will not tend to depart from the natural meaning of the words.!® In the reinsurance context,

the principles above were summarised in Randgold'"%and Wasa.'"!

Another principle of construction of reinsurance contracts is the notion of back-to-back cover, which
provides that the wording of the reinsurance contracts shall be construed consistent with the underlying

policy.!”

3.2.3. Debates on the back-to-back presumption

There are contradictory judicial views on whether there is a presumption of a back-to-back cover in

3 t,174

reinsurance. Some favour such presumption,'”® some reject i while others distinguish between
proportional and non-proportional reinsurance!’® and parties’ intentions.!”® In some cases, the courts
showed that they will go as far as necessary to hold matching cover, whereas in others, they set out the

limits to such presumption.'”’

In the past, English courts utilised the back-to-back presumption to prevent coverage gaps arising from
the different effects warranties have under the laws governing the underlying contract and the reinsurance

contract. In Vesta,'”

the underlying insurance was governed by Norwegian law and the reinsurance
contract by English law. Through an “as original” clause, the reinsurance contract incorporated the terms
of the underlying insurance including a certain warranty. However, warranties had different effects in
Norwegian and English law. Like Turkish law, Norwegian law did not provide a remedy to the insurer
unless the breach was causative of the loss. Therefore, due to the absence of causality, although the
warranty was breached, the reinsured was not relieved from liability against its insured. Whereas, under

s 33 MIA, the reinsurer would be discharged automatically and in full upon the breach. This would have
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resulted in different outcomes for the breach of the same warranty under the original insurance and
reinsurance; with the reinsured having to pay their insured, without getting any payment from their
reinsurer. To overcome this coverage gap, the court held that the warranty incorporated in the reinsurance
contract shall have the same effect as a warranty under Norwegian law, despite the reinsurance contract

being subject to English law. The view of the court was:

“In the ordinary course of business reinsurance is referred to as “back-to-back” with
the insurance, which means that the reinsurer agrees that if the insurer is liable under
the policy the reinsurer will accept liability to pay whatever percentage of the claim

he has agreed to reinsure.”!”®

Accordingly, the House of Lords (HL) held that “the reinsurance policy is a contract by the underwriters
to indemnify Vesta against liability under the insurance policy”; thus, “a warranty must produce the same
effect in each policy”.'® Thereby, HL acknowledged the back-to-back presumption. In Groupama, the
court also accepted the presumption for proportional reinsurance on similar grounds where English law

applied to the reinsurance contract and Venezuelan law to the underlying contract.

On the contrary, in Wasa, HL rejected such presumption. The reinsurance contract in question was subject
to English law, whereas the law governing the underlying contract was identified as Pennsylvanian law
only through lengthy litigation. It was held that under Pennsylvanian law, insurance “covers incremental
damage to property that includes damage that occurred both before and after the period of cover, provided
only that part of the damage occurred during the period of cover”.!8! Whereas under English law,
(re)insurance only covers damages caused during the period of the cover. HL adopted the view that a
reinsurance contract is independent of the underlying contract and thus must be construed in its own
terms and governing law. Consequently, unlike in Vesta and Groupama, HL construed the policy period
under reinsurance in accordance with the English law, and not the governing law of the underlying policy,
thereby concluding that the claims do not fall within the reinsurance cover. Thus, although the reinsured
paid their insured for the loss which occurred outside the policy period, they could not be indemnified

by their reinsurer.

Although the aforementioned cases are all concerned with the relationship between reinsurance and
underlying insurance and the construction of reinsurance cover, in Wasa, HL neither followed nor
overruled Vesta or Groupama. Instead, HL distinguished Wasa on the basis that when the reinsurance
cover was placed, the law governing the underlying contract was not known or predictable; as opposed
to Vesta and Groupama. Therefore, in Wasa, it was held that there was no identifiable governing law or
legal dictionary which can be regarded as incorporated or applicable to the reinsurance contract and “no
‘commercial context’ to justify a deviation from the ordinary meaning of the reinsurance in the London

insurance market”.!8? Thus, the reinsurance contract was not constructed in line with the underlying
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contract. Distinguishing cases solely on this ground may lead to the conclusion that Wasa shall apply

only when there the law governing the underlying insurance is not obvious.

Nonetheless, in fact, there is a more significant distinction between the reasonings of the courts which
concerns the philosophical position taken on the nature of reinsurance contracts and their relationship
with the underlying insurance.!®® In Vesta, HL adopted the view that what is covered under reinsurance
is the reinsured’s liability in the underlying insurance: “By the reinsurance policy, the underwriters
promised that if Vesta became liable for a loss under the insurance policy, then the underwriters would
make good 90 per cent. of the loss”.!'® HL has thus construed the reinsurance contract back-to-back with
the underlying contract, to ensure the reinsured is covered under the same terms as its insured under the

original insurance. Whereas in Wasa, HL took the further insurance view: !

“...under English law a contract of reinsurance in relation to property is a contract
under which the reinsurers insure the property that is the subject of the primary
insurance; it is not simply a contract under which the reinsurers agree to indemnify
the insurers in relation to any liability that they may incur under the primary

insurance.”

Thereby, in Wasa, HL concluded that the reinsurance contract is independent of the underlying contract
and shall be construed in itself. Thus, although the two contracts may use a similar wording, where such
wording has different effects under the law governing the respective contract, the scope of the reinsurance

coverage might not be the same as the underlying contract.

As such, there are two different views on the back-to-back presumption where the insurance and
reinsurance contracts are subject to different governing laws. In Vesta and Groupama, the warranties
under the reinsurance contracts which were subject to English law were construed as per the foreign law,
and back-to-back cover was established. In contrast, in Wasa, the term of the reinsurance contract which
was subject to English law was construed as per English law and back-to-back cover was rejected. '8¢
Criticisms were therefore raised to HL for not clarifying the law and causing doubt on the scope and
applicability of the back-to-back presumption'®” and distinguishing Wasa on technical grounds (i.e. lack
of an ascertainable law governing the underlying insurance) despite the significant distinction in their
reasoning regarding the relationship between the insurance and reinsurance contracts (i.e. indemnity

view vs further insurance view).!88

It has been argued that the view adopted in Wasa sets out a correct legal principle that “[i]f the reinsurance
contract is governed by a law other than the law of the insurance contract, it should be construed in

accordance with that law as a separate contract”;'®® therefore, that Wasa should have rendered the

133 ibid 4-025.

184 Vesta (n 22) 891.

185 Wasa (n 152) 2.

136 Giirses Construction (n 154) 127.

137 Giirses Construction (n 154) 129; Robert Merkin, ‘Wasa International Insurance Co Ltd v Lexington
Insurance Co: commercial certainty in the reinsurance market’ LQR (2010) 126(Jan) 27.

185 0" Neill (n 18) 4-025.

139 ibid.

23



approach in Vesta and Groupama inapplicable in more general terms and not solely where the governing
law is not identifiable.!*® Building on this argument, could this principle be applicable also in respect of

the construction of incorporated warranties?

Even after the dismissal of a back-to-back presumption in Wasa, it has been argued that an incorporated
warranty should be construed consistently with the underlying contract, even if they are subject to
different governing laws, per Vesta and Groupama.'®' This is because while distinguishing Wasa from
Vesta and Groupama, Lord Mance emphasised that those cases were on warranties which were “an area
where English law has long been recognised as unduly stringent and in need of review”.!'”? Some
scholars, however, have questioned whether the back-to-back presumption would still be applicable
where the law governing the underlying contract was not identifiable as in Wasa, but where, the term in

question is a warranty.!®

As discussed in the previous section, IA has significantly reformed English law insurance warranties. It
was argued by some scholars that since English law on insurance warranties is less harsh now and closer
to other jurisdictions where a causal link is required, and the difficulties arising from the mismatch will
be less significant.!** This author argues that the reforms under the IA on warranties could perhaps
encourage the courts to start dismissing the back-to-back presumption as in Wasa, also where warranties

are concerned.

However, in that scenario, although English law is indeed not as rigid as before; there are still nuances
between the Turkish and English laws, as discussed in the previous section, which may result in coverage
gaps. Thus, in any case, it would be sensible for the parties to take additional measures to prevent
coverage gaps and show their intention more clearly for matching the covers; instead of imprudently

relying on the application of the back-to-back presumption by the courts.

3.2.4. Recommendations on how to ensure matching covers'®>

As suggested in Wasa, an obvious way to achieve matching covers would be to “ensure that insurance
and reinsurance are subject to one and the same identifiable or predictable governing law”.!°® However,
as discussed above, the Turkish insurance law does not separately regulate reinsurance contracts, and
Turkish law-governed reinsurance contracts are generally accepted to be subject to all the overriding
mandatory provisions of TCC, which mainly aim to safeguard the interests of the ordinary

policyholders.!”” The English reinsurer may also have other legal and commercial concerns to prefer
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English law over Turkish law to govern their contract;'*® and the parties cannot opt out of Turkish law

for the underlying insurance in most cases.

Where the contracts have different governing laws, whether the reinsurance cover matches that of the
underlying insurance concerns the construction of the reinsurance contract. The reinsurance contract
shall be construed based on the parties’ intentions, objectively ascertained.'®® In any case, it would be
advisable for the parties to clearly reflect their intentions when drafting the policies where a back-to-
back cover is intended. For such measures in drafting, based on the guidance of the view and
presumptions of HL in Wasa,?* the parties can explicitly draft the reinsurance as liability cover, clarifying
that what is covered is the liability of the reinsured under the direct insurance.?’! Alternatively, the parties
can provide under the choice of law clause that “the questions of construction are governed by the law

chosen to govern the direct policy”,>°? which may however be problematic in itself.2%

In terms of warranties, the parties may also contract out of the default regime under the IA expressly. For
example, a clear causality requirement can be introduced instead of the tests under s 11; negligence of
the insured may be required for breach; or instead of automatic suspension, ‘discharge by termination’
may be adopted as in Turkish law. In doing so, the transparency requirements under s 17 IA must be
followed. However, per s 17(4), the requirements will be tested in consideration that the reinsured has
already contracted the underlying contract on the same terms, thus they should be expected to be aware

of the terms and their effects.?%

Parties may also use follow-the-settlement clauses, through which the reinsurer agrees to indemnify the
reinsured provided that the claim is covered under the reinsurance policy as a matter of law, and in
settling the claim the reinsured had acted honestly and taken all proper and business-like steps.?’® The
operation of such clauses is also a matter of construction of the reinsurance contract. Also, as held in
Wasa, they do not “have the effect of bringing within the cover of a policy of reinsurance risks that, on
the true interpretation of the policy, would not otherwise be covered by it”.2% Still, using the follow-the-
settlements or likewise, follow-the-fortune clauses may strengthen the position regarding the intention

of matching cover along with other measures.
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On the other hand, the English reinsurers may not readily abandon the established forms in the London
market.?” Furthermore, even where all the above recommendations are adopted, the scope of the
reinsurance cover will depend on its construction by the English courts. Thus, a certain ambiguity shall
remain in any case. That said, showing a clear intention through drafting will indeed increase the
possibility of achieving matching covers, especially against the ambiguities on the application of the

back-to-back presumption posed by Wasa.

4. Conclusion

Due to various statutory restrictions and the limited capacity of local underwriters, the Turkish insurance
market is highly reliant on foreign reinsurance. Thus, it is not uncommon to have arrangements where
the reinsurance contract is governed by English law, whereas the underlying contract is subject to Turkish

law.

This article has first comparatively analysed the English and Turkish insurance law regimes on risk
control clauses; namely, warranties and contractual duties. Based on their distinctions, it was shown that
although phrased similarly, a clause can have very different effects under the two regimes. Following on
the differences between the regimes, this article then discussed the possibility of mismatches between
the covers of an English law-governed reinsurance contract and a Turkish law-governed underlying
contract. With reference to the judicial discussions on the presumption of back-to-back cover and the
nature of reinsurance under English law, this article aimed to point out the risk of possible coverage gaps.

Lastly, recommendations were made on how to enhance matching covers through drafting.

At least for the short term, foreign reinsurance remains a reality of the Turkish insurance market.
Coverage gaps in reinsurance arrangements may deprive the reinsured of the expected benefits of risk
transfer, despite paying the premium. Therefore, achieving matching covers is particularly important for
Turkish reinsureds. On the other hand, although the English reinsurers may be unwilling to change their
traditional wordings, having matching covers through clear drafting can also improve the legal certainty
regarding the scope of liability of the English reinsurers. Additionally, promoting legal foreseeability can
make the Turkish market more attractive for London-based reinsurers and increase business for both
parties. And hopefully, the improvement of the reinsurance covers’ quality can serve to advance the

Turkish insurance market’s capacity overall.
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